AGENDA

CITY OF SEASIDE SPECIAL MEETING

CITY COUNCIL Council Chamber
440 Harcourt Avenue
Wednesday, March 29, 2017
5:00 PM

PLEASE TURN OFF YOUR CELL PHONES UPON ENTERING THE MEETING

1 CALL TO ORDER

2 ROLL CALL — ESTABLISHMENT OF QUORUM
Ralph Rubio Mayor
Dennis Alexander Council Member
Jason Campbell Council Member
David R. Pacheco Council Member
Kayla Jones Council Member

3 PUBLIC COMMENT

Members of the public wishing to address the City Council on matters within the jurisdiction of the
City of Seaside, but not on this agenda, may do so during the Public Comment period for up to
three minutes. Public Comments on specific agenda items are heard under that item. For the
public record, please state your name.

4 BUSINESS ITEMS

A DISCUSS AND CONSIDER ADOPTING A RESOLUTION MEMORIALIZING
IMMIGRATION PRACTICES IN THE CITY OF SEASIDE

5 ADJOURNMENT

Next Regularly Scheduled Meeting:
April 6, 2017
7:00 PM
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The City of Seaside is committed to providing accessible facilities and accommodating people with disabilities in all of its
services programs and activities. If special considerations are needed by any person to fully participate in this meeting,
they are asked to contact the City Clerk at 899-6707 no fewer than two business days prior to the meeting to allow
reasonable arrangements. The City Council chamber is equipped with a portable microphone and assisted listening devices
are available at all meetings.

City Council Meetings that are held in the City Council Chambers are broadcast live to all Seaside residents on Comcast
Channel 25 and U-verse Channel 99. Meetings are also available through live streaming at:
http://cvp.telvue.com/player?id=T01629&video=523 14&noplaylistskin=1&width=400&height=300
Videos of past meetings are available on demand through the City's website: http://www.ci.seaside.ca.us

Agenda-related writings or documents provided during public meetings are available for public inspection during the
meeting or from the office of the City Clerk. This agenda is posted in compliance with California Government Code
Section 54954.2(a) or Section 54956.
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CITY OF SEASIDE Item No.: 4.A.

STAFF REPORT
TO: City Council
BY: Craig Malin, City Manager
DATE: March 29, 2017

SUBJECT: DISCUSS AND CONSIDER ADOPTING A RESOLUTION
MEMORIALIZING IMMIGRATION PRACTICES IN THE CITY OF
SEASIDE

PURPOSE

To review a “Sanctuary City” resolution drafted as a follow-up to the March 2 Study Session on
Sanctuary City policies and practices.

RECOMMENDATION

That the City Council review the draft resolution, receive input, and amend the resolution as
appropriate prior to voting upon it.

BACKGROUND

On March 2, the City Council conducted a Study Session on “Sanctuary City” policies and
practices. The Council received a staff presentation, listened to hours of public input, and
directed staff to return with a draft Sanctuary City resolution.

The attached draft resolution seeks to honor the spirit of the vast bulk of the public comments
offered at the March 2 Study Session, and do so within a framework consistent with the rule of
law and enduring American values of personal liberty, equality of opportunity and inclusive
social mobility.

The “whereas” clauses are numbered for ease of reference by the Council and public, and seek
to establish the basis for appropriate and justifiable action by the City Council, with Seaside’s
special place in the history of America’s long march to freedom appropriately noted. While
some might argue #14 may be superfluous to the resolution, ending the numbered whereas
clauses with a self-evident truth ties the document to our nation’s first expression of ideals.

The “now therefore” statements, setting forth the stated policy of the City Council, are lettered
for sake of reference by the Council and public. They are intended, generally, to build from
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Meeting Date: March 29, 2017

policy statements that are presumably within the Council’s consensus to those which may or
may not be. As discussed at the March 2 Study Session, Clause A, establishing Seaside as a
“Sanctuary City”, is essentially symbolic in nature. Clauses B — G are a mix of symbol and past
or best practice, Clauses H and I are responsive to the recent change in federal focus and
Clauses J and L are requests of federal officials. Clause K is a specific direction to the City
Attorney which the Council may or may not desire to include in the final resolution.

Staff will be prepared to review the draft resolution with the City Council at the May 29 Special
Council Meeting. The policy directives of the resolution are the clear purview of the City
Council. With recent reports of ICE targeting declared Sanctuary Cities and current federal
administration efforts to punish communities for the wholly American act of welcoming
immigrants, adoption of the resolution, or even having the discussion, carries risk.

Ultimately, the greater risk is to abandon principle and common human decency.

FISCAL IMPACT

Should the City Council direct policy changes which DHS Secretary Kelly becomes responsive
to, the fiscal impact may become significant.

ATTACHMENTS

1. Draft Sanctuary City Resolution
2. March 2, 2017 Staff Report

3. March 2, 2017 Approved Minutes
4. Resolution 13-31

Reviewed for Submission to the
City Council by:

Craig Malin, City Manager

Item No. 4.A. Page 2 of 2
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RESOLUTION NO.17-__

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SEASIDE

DECLARING SEASIDE A SANCTUARY CITY

[1] WHEREAS, The United States of America was founded to secure life, liberty and the
pursuit of happiness, and;

[2] WHEREAS, Every signatory to the Declaration of Independence and United States
Constitution was either foreign born or descended from immigrants, and;

[3] WHEREAS, The United States of America’s success has been founded on and
sustained by successive waves of immigrants who leave all they and their families have ever
known to secure the blessings of liberty and personal industriousness in a nation ever stronger
for their contributions to it, and;

[4] WHEREAS, While immigration law and policy is a clearly federal responsibility
which the City of Seaside has previously urged the President of the United States and Congress
to comprehensively reform with Resolution 2013-31, the long march of liberty, begun at
Lexington and Concord in 1775, has and will always be fought by citizens in our nation’s cities,
towns and villages, and;

[5] WHEREAS, Communities serving as waypoints on America’s long march of liberty
include human rights and consent of the governed at Gettysburg, worker’s rights at Pullman in
Chicago, civil rights in Selma and gay rights at Stonewall in New York, and;

[6] WHEREAS, The City of Seaside proudly served as a waypoint in America’s long
march of freedom as home to Fort Ord, America’s first integrated military base, and;

[7] WHEREAS, The 1.7 million soldiers trained at Fort Ord, deployed to every corner of
the globe over the life of the base, ably served this nation and inspired freedom seekers
everywhere as a unifying force of personal liberty and constitutional democracy, without regard
to race, ethnicity or nation of origin, and;

[8] WHEREAS, The City of Seaside’s unique contributions to America’s long march of
freedom are such that is a wonderfully distinctive sanctuary of inclusion and diversity; a
community with thirty percent of its citizenry foreign-born; a community pulsing with the hard
work and ambition of first and second generation Americans; a community blessed with veterans
who’ve worn the flag of freedom on their uniforms, and;
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[91] WHEREAS, While respecting the federal government’s primary responsibility for
immigration law, policy and enforcement, a fundamental precept of local public safety is a
foundational sense of trust between local police forces and the citizens they serve, and;

[10] WHEREAS, While the Seaside Police Department specifically adhers to 8 U.S.
Code 1373, it does not, nor is it prepared to, nor is it authorized to, serve as a federal police force
for immigration purposes, and;

[11] WHEREAS, The Seaside Police Department’s mission is “to provide quality police
services, in partnership with our community, to enhance and maintain a safe environment”, and;

[12] WHEREAS, The maintenance of a safe environment is a primary City responsibility,
and one that can only be secured with absolute trust between its Police Department and citizens it
serves and comes into contact with, and;

[13] WHEREAS, As Executive Order 13768 has caused uncertainty, division and fear, all
of which are counter-productive to the maintenance of a safe environment within the City of
Seaside, it is appropriate and necessary for the City Council of Seaside to affirmatively state the
City’s principles and direct the City’s policies, and,

[14] WHEREAS, it is self-evident that the politics of division and fear are themselves
counter-productive to the long march of liberty and freedom on which the United States was
founded and has long endured.

[A] NOW, THEREFORE, BE IT RESOLVED, That the City Council of the City of
Seaside does hereby proclaim Seaside to be a Sanctuary City, and;

[B] BE IT FURTHER RESOLVED, That Seaside is a sanctuary for inclusion, diversity,
personal industry and the rule of law, consistent with the founding ideals and documents of this
long great nation, and;

[C] BE IT FURTHER RESOLVED, That the City Council declares Seaside to be a
Sanctuary City in honor of the nearly two million soldiers who trained at Fort Ord and went on to
valiantly defend the blessings of liberty anywhere they were threatened, and;

[D] BE IT FURTHER RESOLVED, That Seaside Police Officers, sworn to uphold the

U.S. Constitution against all enemies, foreign and domestic, continue to act in accordance with 8
U.S. Code 1373 as they continue to serve on the front lines of public safety, and;

Packet Page 6



[E] BE IT FURTHER RESOLVED, That the Seaside Police Department continue to
build trust within the community by refraining from asking or recording information regarding
immigration status or nation of origin in routine police interactions, and;

[F] BE IT FURTHER RESOLVED, That City staff review confidentiality policies to
ensure that eligible individuals are not deterred from seeking services or otherwise engaging in
the civic life of the community based on immigration status or nation of origin, and;

[G] BE IT FURTHER RESOLVED, That no agreement under Section 7(b) of Executive
Order 13768 shall be entered into without the specific approval of the Seaside City Council, and;

[H] BE IT FURTHER RESOLVED, That, consistent with law and respecting federalism
as a foundational matter, no City of Seaside funds, facilities, equipment or personnel shall be
directed to federal immigration enforcement activities under Executive Order 13768, and;

[I] BE IT FURTHER RESOLVED, That, consistent with law, Seaside Police Officers
shall require a judicial warrant prior to detaining an individual or in any manner prolonging the
detention of an individual at the request of U.S. Immigration and Customs Enforcement (ICE) or
Customs and Border Protection (CBP), and;

[J] BE IT FURTHER RESOLVED, That the Seaside City Council requests ICE and CBP
personnel to be clearly identified while working within City limits and further requests ICE and
CBP personnel refrain from any custodial actions within necessary and sensitive public areas of
the community including, schools, parks, libraries, local public buildings or places of worship,
and;

[K] BE IT FURTHER RESOLVED, That the City Attorney review the status of
complaints for declaratory and injunctive relief filed in response to Executive Order 13768 in the
United States District Court, Northern District of California, and provide a recommendation to
the City Council on whether to join any such action, and;

[L] BE IT FURTHER RESOLVED, That the Seaside City Council restates its request
that the President of the United States and Congress undertake comprehensive immigration
reform, consistent with the inclusive ideals of the nation, and honoring the commitment, hard
work and bravery of all immigrants yearning to build bright and law-abiding futures for families
under the blessings of American liberty.
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PASSED AND ADOPTED at a Special City Council meeting duly held on the 29% of
March, 2017, by the following vote:

AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:
ABSTAIN: COUNCIL MEMBERS:
Ralph Rubio, Mayor
City of Seaside
ATTEST:

Leslie Milton-Rerig, City Clerk
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CITY OF SEASIDE Item No.: 6.A.

STAFF REPORT
TO: Successor Agency to the Redevelopment Agency of the City of Seaside
FROM: Craig Malin, City Manager
BY: Craig Malin, City Manager

DATE: March 2, 2017

SUBJECT: STUDY SESSION ON "SANCTUARY CITY" POLICY DECISIONS
AND OPERATIONAL PRACTICES

PURPOSE

To discuss policy decisiosn and operational practices related to "Sanctuary Cities".

RECOMMENDATION

That the City Council receive a presentation, discuss and provide direction to staff.

BACKGROUND

On January 25, President Trump signed Executive Orders titled “Enhancing Public Safety in the
Interior of the United States” and “Border Security and Immigration Enforcement
Improvements”. Combined, the Executive Orders provide executive guidance regarding
immigration enforcement and border security, with a particular focus on border security with
Mexico. Subsequently, Department of Homeland Security (DHS) Secretary Kelly issued a
Memorandum on Implementing the President’s Border Security and Immigration Enforcement
Improvements Policies. Both the Executive Orders and DHS memorandum are attached.

With regard to immigration enforcement in “Sanctuary Cities”, the Executive Orders seek to
compel local cooperation with federal agents through the threat of curtailing federal funds. This
practice, described in a November, 2016 National Review article (excerpt attached) as an “off-
switch” by Chairman of the House Appropriations Subcommittee on Commerce, Justice, and
Science John Culberson (a Republican representative from Texas) has several challenges
associated with it.

One such challenge is there is no single definition for what a “Sanctuary City” is. The

“Sanctuary Cities” movement grew from protests to federal policies which denied asylum to
refugees from El Salvador and Guatemala in the 1980s. Churches shielded refugees and cities
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Meeting Date: March 2, 2017

such as San Francisco adopted ordinances limiting federal immigration enforcement cooperation
by local police. Today, “Sanctuary Cities” incorporate a wide range of policy and programmatic
features, some substantive, and others only symbolic. The Executive Order seeks to resolve the
legal definition of what a “Sanctuary Jurisdiction” is by granting the DHS Secretary “the
authority to designate, in his discretion and to the extent consistent with law, a jurisdiction as a
sanctuary jurisdiction”.

The Executive Order further declares in Section 9 (a) that “the Attorney General and the
Secretary, in their discretion and to the extent consistent with law, shall ensure that jurisdictions
that willfully refuse to comply with 8 U.S.C 1373 (sanctuary jurisdictions) are not eligible to
receive Federal grants”.

The extent to which Section 9 (a) is consistent with law is an open question. Already, San
Francisco has sued for injunctive relief (complaint attached), citing the Tenth Amendment,
Spending Clause and Article 1, Section 1 of the Constitution in its litigation. While not filing
litigation, Salinas City Attorney Callihan similarly opines that any attempts by the federal
government to withhold federal funding from “sanctuary” jurisdictions would be
unconstitutional, citing multiple cases (Salinas 2.21.17 report attached).

In the case of Seaside, federal funding averages $1.4 million a year, the bulk of which in any
typical year includes pass-through via the Presidio of Monterey Base Operations and
Maintenance Contract. The schedule of expenditures of federal awards from the last three fiscal
years (2014 — 2016) are attached.

At the operational level, the essence of the discussion regarding sanctuary cities is how do local
government employees interact with citizens with regard to immigration status and how do local
police departments interact with federal law enforcement officers with regards to immigration
enforcement. Chief Jackson addresses these two matters in an attached memo, describing that
SPD does not inquire about anyone’s immigration status as it is “irrelevant ... to carrying out
our department’s mission”. Chief Jackson notes the mission of SPD is to “provide quality
police services, in partnership with our community, to enhance and maintain a safe
environment”. Central to the community partnership required at the local level is a foundation
of trust between law enforcement and residents.

With regard to the matter of how SPD interacts with federal immigration agents, SPD does not
take part in civil immigration sweeps. Immigration enforcement is a federal activity, not a local
law enforcement responsibility.

In a nation founded in mankind’s desperation to breathe the air of freedom, tyrants have no
place. In a nation propelled forward by the immense talents and extraordinary efforts of wave
after wave of immigrants, xenophobic seeds may be sowed, but they do not take root. In a
nation that has long shouldered any burden, and paid any price to serve as the globe’s beacon for
liberty, no darkness will prevail.

America’s diversity is its strength. Seaside’s diversity is our strength. It is our calling card in
region; a young community of palpable spirit, pulsing with the hard work and ambition of first

Item No. 6.A. Page 2 of 4
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Meeting Date: March 2, 2017

and second generation Americans, and blessed with veterans who’ve worn the flag of freedom
on their uniforms; a flag many first marched behind at Fort Ord. Thirty percent of Seaside
residents (nearly three times the national average) are foreign-born, and from this beautiful
beachhead of diversity and inclusion, of dreams and aspirations, who knows how far they and
their descendants will pull this long great nation ever forward?

Such trajectories are unknown, as are periodic diversions from the long march of liberty
America set forth on at Lexington and Concord in 1775. It’s a nation made of states, and those
states are made of cities, towns and villages. In those cities, towns and villages, the nation’s
dreams were first dreamt, and the nation’s battles were first fought. The dreams and battles
continued as the long march of liberty carried forth. Human rights at Gettysburg. Workers
rights at Pullman in Chicago. Civil rights in Selma. Gay rights at Stonewall. The long march
of liberty is this long great nation’s destiny.

Seaside Police Officers swear an oath to the Constitution that was forged as that long march to
liberty began. They carry out their daily duties with diligence, dignity and honor, in partnership
with the community they serve. They do so without discrimination to race, ethnicity, national

origin or immigration status.

Should the City Council direct further policy discussion, staff awaits direction.

FISCAL IMPACT

The fiscal impact of conducting the Study Session is nominal, and within budget. Should the
City Council direct policy changes which DHS Secretary Kelly becomes responsive to, the
fiscal impact may become significant.

ATTACHMENTS

1. Executive Order: Enhancing Public Safety in the Interior of the United States

2. Executive Order: Border Security and Immigration Enforcement Improvements

3. DHS Secretary Kelly 2.20.17 Memorandum

4. “Can Congress Force an End to ‘Sanctuary City’ Policies?” - National Review excerpt

11.30.16

City & County of San Francisco v. Donald Trump, President of the United States
Salinas City Attorney Callihan 2.21.17 Report to City Council

Seaside Schedule of Expenditures of Federal Awards 2014, 2015, 2016

Seaside Police Chief Jackson Memorandum to City Manager Malin 2.24.17
Seaside Police Department Policy 402 — Racial or Bias-Based Profiling

0. Seaside Police Department Policy 428 — Immigration Violations

e S RS
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Meeting Date: March 2, 2017

Reviewed for Submission to the
City Council by:

Craig Malin, City Manager

Item No. 6.A. Page 4 of 4
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The White House
Office of the Press Secretary
For Immediate Release
January 25,2017

Executive Order: Enhancing Public
Safety in the Interior of the United
States

EXECUTIVE ORDER

ENHANCING PUBLIC SAFETY IN THE INTERIOR OF THE
UNITED STATES

By the authority vested in me as President by the Constitution and the laws of
the United States of America, including the Immigration and Nationality Act
(INA) (8 U.S.C. 1101 et seq.), and in order to ensure the public safety of the
American people in communities across the United States as well as to ensure
that our Nation's immigration laws are faithfully executed, | hereby declare the
policy of the executive branch to be, and order, as follows:

Section 1. Purpose. Interior enforcement of our Nation's immigration laws is
critically important to the national security and public safety of the United
States. Many aliens who illegally enter the United States and those who
overstay or otherwise violate the terms of their visas present a significant threat
to national security and public safety. This is particularly so for aliens who
engage in criminal conduct in the United States.

Sanctuary jurisdictions across the United States willfully violate Federal law in
an attempt to shield aliens from removal from the United States. These
jurisdictions have caused immeasurable harm to the American people and to
the very fabric of our Republic.
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Tens of thousands of removable aliens have been released into communities
across the country, solely because their home countries refuse to accept their
repatriation. Many of these aliens are criminals who have served time in our

Federal, State, and local jails. The presence of such individuals in the United
States, and the practices of foreign nations that refuse the repatriation of their
nationals, are contrary to the national interest.

Although Federal immigration law provides a framework for Federal-State
partnerships in enforcing our immigration laws to ensure the removal of aliens
who have no right to be in the United States, the Federal Government has
failed to discharge this basic sovereign responsibility. We cannot faithfully
execute the immigration laws of the United States if we exempt classes or
categories of removable aliens from potential enforcement. The purpose of this
order is to direct executive departments and agencies (agencies) to employ all
lawful means to enforce the immigration laws of the United States.

Sec. 2. Policy. ltis the policy of the executive branch to:

(a) Ensure the faithful execution of the immigration laws of the United States,
including the INA, against all removable aliens, consistent with Article Il,
Section 3 of the United States Constitution and section 3331 of title 5, United
States Code;

(b) Make use of all available systems and resources to ensure the efficient and
faithful execution of the immigration laws of the United States;

(c) Ensure that jurisdictions that fail to comply with applicable Federal law do
not receive Federal funds, except as mandated by law;

(d) Ensure that aliens ordered removed from the United States are promptly
removed; and

(e) Support victims, and the families of victims, of crimes committed by
removable aliens.

Sec. 3. Definitions. The terms of this order, where applicable, shall have the
meaning provided by section 1101 of title 8, United States Code.
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Sec. 4. Enforcement of the Immigration Laws in the Interior of the United
States. In furtherance of the policy described in section 2 of this order, | hereby
direct agencies to employ all lawful means to ensure the faithful execution of
the immigration laws of the United States against all removable aliens.

Sec. 5. Enforcement Priorities. In executing faithfully the immigration laws of
the United States, the Secretary of Homeland Security (Secretary) shall
prioritize for removal those aliens described by the Congress in sections
212(a)(2), (a)(3), and (a)(6)(C), 235, and 237(a)(2) and (4) of the INA (8 U.S.C.
1182(a)(2), (a)(3), and (a)(6)(C), 1225, and 1227(a)(2) and (4)), as well as
removable aliens who:

(a) Have been convicted of any criminal offense;

(b) Have been charged with any criminal offense, where such charge has not
been resolved;

(c) Have committed acts that constitute a chargeable criminal offense;

(d) Have engaged in fraud or willful misrepresentation in connection with any
official matter or application before a governmental agency;

(e) Have abused any program related to receipt of public benefits;

(f) Are subject to a final order of removal, but who have not complied with their
legal obligation to depart the United States; or

(g) In the judgment of an immigration officer, otherwise pose a risk to public
safety or national security.

Sec. 6. Civil Fines and Penalties. As soon as practicable, and by no later than
one year after the date of this order, the Secretary shall issue guidance and
promulgate regulations, where required by law, to ensure the assessment and
collection of all fines and penalties that the Secretary is authorized under the
law to assess and collect from aliens unlawfully present in the United States
and from those who facilitate their presence in the United States.

Sec. 7. Additional Enforcement and Removal Officers. The Secretary, through
the Director of U.S. Immigration and Customs Enforcement, shall, to the extent
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permitted by law and subject to the availability of appropriations, take all
appropriate action to hire 10,000 additional immigration officers, who shall
complete relevant training and be authorized to perform the law enforcement
functions described in section 287 of the INA (8 U.S.C. 1357).

Sec. 8. Federal-State Agreements. It is the policy of the executive branch to
empower State and local law enforcement agencies across the country to
perform the functions of an immigration officer in the interior of the United
States to the maximum extent permitted by law.

(a) In furtherance of this policy, the Secretary shall immediately take
appropriate action to engage with the Governors of the States, as well as local
officials, for the purpose of preparing to enter into agreements under section
287(g) of the INA (8 U.S.C. 1357(q)).

(b) To the extent permitted by law and with the consent of State or local
officials, as appropriate, the Secretary shall take appropriate action, through
agreements under section 287(g) of the INA, or otherwise, to authorize State
and local law enforcement officials, as the Secretary determines are qualified
and appropriate, to perform the functions of immigration officers in relation to
the investigation, apprehension, or detention of aliens in the United States
under the direction and the supervision of the Secretary. Such authorization
shall be in addition to, rather than in place of, Federal performance of these
duties.

(c) To the extent permitted by law, the Secretary may structure each
agreement under section 287(g) of the INA in a manner that provides the most
effective model for enforcing Federal immigration laws for that jurisdiction.

Sec. 9. Sanctuary Jurisdictions. It is the policy of the executive branch to
ensure, to the fullest extent of the law, that a State, or a political subdivision of
a State, shall comply with 8 U.S.C. 1373.

(a) In furtherance of this policy, the Attorney General and the Secretary, in their
discretion and to the extent consistent with law, shall ensure that jurisdictions
that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary jurisdictions) are
not eligible to receive Federal grants, except as deemed necessary for law
enforcement purposes by the Attorney General or the Secretary. The Secretary
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has the authority to designate, in his discretion and to the extent consistent with
law, a jurisdiction as a sanctuary jurisdiction. The Attorney General shall take
appropriate enforcement action against any entity that violates 8 U.S.C. 1373,
or which has in effect a statute, policy, or practice that prevents or hinders the
enforcement of Federal law.

(b) To better inform the public regarding the public safety threats associated
with sanctuary jurisdictions, the Secretary shall utilize the Declined Detainer
Outcome Report or its equivalent and, on a weekly basis, make public a
comprehensive list of criminal actions committed by aliens and any jurisdiction
that ignored or otherwise failed to honor any detainers with respect to such
aliens.

(c) The Director of the Office of Management and Budget is directed to obtain
and provide relevant and responsive information on all Federal grant money
that currently is received by any sanctuary jurisdiction.

Sec. 10. Review of Previous Immigration Actions and Policies. (a) The
Secretary shall immediately take all appropriate action to terminate the Priority
Enforcement Program (PEP) described in the memorandum issued by the
Secretary on November 20, 2014, and to reinstitute the immigration program
known as "Secure Communities" referenced in that memorandum.

(b) The Secretary shall review agency regulations, policies, and procedures for
consistency with this order and, if required, publish for notice and comment
proposed regulations rescinding or revising any regulations inconsistent with
this order and shall consider whether to withdraw or modify any inconsistent
policies and procedures, as appropriate and consistent with the law.

(c) To protect our communities and better facilitate the identification, detention,
and removal of criminal aliens within constitutional and statutory parameters,
the Secretary shall consolidate and revise any applicable forms to more
effectively communicate with recipient law enforcement agencies.

Sec. 11. Department of Justice Prosecutions of Immigration Violators. The
Attorney General and the Secretary shall work together to develop and
implement a program that ensures that adequate resources are devoted to the
prosecution of criminal immigration offenses in the United States, and to
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develop cooperative strategies to reduce violent crime and the reach of
transnational criminal organizations into the United States.

Sec. 12. Recalcitrant Countries. The Secretary of Homeland Security and the
Secretary of State shall cooperate to effectively implement the sanctions
provided by section 243(d) of the INA (8 U.S.C. 1253(d)), as appropriate. The
Secretary of State shall, to the maximum extent permitted by law, ensure that
diplomatic efforts and negotiations with foreign states include as a condition
precedent the acceptance by those foreign states of their nationals who are
subject to removal from the United States.

Sec. 13. Office for Victims of Crimes Committed by Removable Aliens. The
Secretary shall direct the Director of U.S. Immigration and Customs
Enforcement to take all appropriate and lawful action to establish within U.S.
Immigration and Customs Enforcement an office to provide proactive, timely,
adequate, and professional services to victims of crimes committed by
removable aliens and the family members of such victims. This office shall
provide quarterly reports studying the effects of the victimization by criminal
aliens present in the United States.

Sec. 14. Privacy Act. Agencies shall, to the extent consistent with applicable
law, ensure that their privacy policies exclude persons who are not United
States citizens or lawful permanent residents from the protections of the Privacy
Act regarding personally identifiable information.

Sec. 15. Reporting. Except as otherwise provided in this order, the Secretary
and the Attorney General shall each submit to the President a report on the
progress of the directives contained in this order within 90 days of the date of
this order and again within 180 days of the date of this order.

Sec. 16. Transparency. To promote the transparency and situational
awareness of criminal aliens in the United States, the Secretary and the
Attorney General are hereby directed to collect relevant data and provide
quarterly reports on the following:

(a) the immigration status of all aliens incarcerated under the supervision of the
Federal Bureau of Prisons;
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(b) the immigration status of all aliens incarcerated as Federal pretrial
detainees under the supervision of the United States Marshals Service; and

(c) the immigration status of all convicted aliens incarcerated in State prisons
and local detention centers throughout the United States.

Sec. 17. Personnel Actions. The Office of Personnel Management shall take
appropriate and lawful action to facilitate hiring personnel to implement this
order.

Sec. 18. General Provisions. (a) Nothing in this order shall be construed to
impair or otherwise affect:

(i) the authority granted by law to an executive department or agency, or
the head thereof; or

(i) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject
to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party against
the United States, its departments, agencies, or entities, its officers, employees,
or agents, or any other person.

DONALD J. TRUMP

THE WHITE HOUSE,
January 25, 2017.
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The White House
Office of the Press Secretary

For Immediate Release
January 25,2017

Executive Order: Border Security
and Immigration Enforcement
Improvements

EXECUTIVE ORDER

BORDER SECURITY AND IMMIGRATION ENFORCEMENT IMPROVEMENTS

By the authority vested in me as President by the Constitution and the laws of
the United States of America, including the Immigration and Nationality Act (8
U.S.C. 1101 et seq.) (INA), the Secure Fence Act of 2006 (Public Law 109 367)
(Secure Fence Act), and the lllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (Public Law 104 208 Div. C) (IIRIRA), and in order to
ensure the safety and territorial integrity of the United States as well as to
ensure that the Nation's immigration laws are faithfully executed, | hereby order
as follows:

Section 1. Purpose. Border security is critically important to the national
security of the United States. Aliens who illegally enter the United States
without inspection or admission present a significant threat to national security
and public safety. Such aliens have not been identified or inspected by Federal
immigration officers to determine their admissibility to the United States. The
recent surge of illegal immigration at the southern border with Mexico has
placed a significant strain on Federal resources and overwhelmed agencies
charged with border security and immigration enforcement, as well as the local
communities into which many of the aliens are placed.
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Transnational criminal organizations operate sophisticated drug- and human-
trafficking networks and smuggling operations on both sides of the southern
border, contributing to a significant increase in violent crime and United States
deaths from dangerous drugs. Among those who illegally enter are those who
seek to harm Americans through acts of terror or criminal conduct. Continued
illegal immigration presents a clear and present danger to the interests of the
United States.

Federal immigration law both imposes the responsibility and provides the
means for the Federal Government, in cooperation with border States, to
secure the Nation's southern border. Although Federal immigration law
provides a robust framework for Federal-State partnership in enforcing our
immigration laws and the Congress has authorized and provided
appropriations to secure our borders the Federal Government has failed to
discharge this basic sovereign responsibility. The purpose of this order is to
direct executive departments and agencies (agencies) to deploy all lawful
means to secure the Nation's southern border, to prevent further illegal
immigration into the United States, and to repatriate illegal aliens swiftly,
consistently, and humanely.

Sec. 2. Policy. ltis the policy of the executive branch to:

(a) secure the southern border of the United States through the immediate
construction of a physical wall on the southern border, monitored and supported
by adequate personnel so as to prevent illegal immigration, drug and human
trafficking, and acts of terrorism;

(b) detain individuals apprehended on suspicion of violating Federal or State
law, including Federal immigration law, pending further proceedings regarding
those violations;

(c) expedite determinations of apprehended individuals' claims of eligibility to
remain in the United States;

(d) remove promptly those individuals whose legal claims to remain in the
United States have been lawfully rejected, after any appropriate civil or criminal
sanctions have been imposed; and
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(e) cooperate fully with States and local law enforcement in enacting Federal-
State partnerships to enforce Federal immigration priorities, as well as State
monitoring and detention programs that are consistent with Federal law and do
not undermine Federal immigration priorities.

Sec. 3. Definitions. (a) "Asylum officer" has the meaning given the term in
section 235(b)(1)(E) of the INA (8 U.S.C. 1225(b)(1)).

(b) "Southern border" shall mean the contiguous land border between the
United States and Mexico, including all points of entry.

(c) "Border States" shall mean the States of the United States immediately
adjacent to the contiguous land border between the United States and Mexico.

(d) Except as otherwise noted, "the Secretary" shall refer to the Secretary of
Homeland Security.

(e) "Wall" shall mean a contiguous, physical wall or other similarly secure,
contiguous, and impassable physical barrier.

(f) "Executive department" shall have the meaning given in section 101 of title
5, United States Code.

(g) "Regulations" shall mean any and all Federal rules, regulations, and
directives lawfully promulgated by agencies.

(h) "Operational control" shall mean the prevention of all unlawful entries into
the United States, including entries by terrorists, other unlawful aliens,
instruments of terrorism, narcotics, and other contraband.

Sec. 4. Physical Security of the Southern Border of the United States. The
Secretary shall immediately take the following steps to obtain complete
operational control, as determined by the Secretary, of the southern border:

(a) In accordance with existing law, including the Secure Fence Act and
[IRIRA, take all appropriate steps to immediately plan, design, and construct a
physical wall along the southern border, using appropriate materials and
technology to most effectively achieve complete operational control of the
southern border;

Packet Page 23



(b) Identify and, to the extent permitted by law, allocate all sources of Federal
funds for the planning, designing, and constructing of a physical wall along the
southern border;

(c) Project and develop long-term funding requirements for the wall, including
preparing Congressional budget requests for the current and upcoming fiscal
years; and

(d) Produce a comprehensive study of the security of the southern border, to
be completed within 180 days of this order, that shall include the current state
of southern border security, all geophysical and topographical aspects of the
southern border, the availability of Federal and State resources necessary to
achieve complete operational control of the southern border, and a strategy to
obtain and maintain complete operational control of the southern border.

Sec. 5. Detention Facilities. (a) The Secretary shall take all appropriate action
and allocate all legally available resources to immediately construct, operate,
control, or establish contracts to construct, operate, or control facilities to detain
aliens at or near the land border with Mexico.

(b) The Secretary shall take all appropriate action and allocate all legally
available resources to immediately assign asylum officers to immigration
detention facilities for the purpose of accepting asylum referrals and conducting
credible fear determinations pursuant to section 235(b)(1) of the INA (8 U.S.C.
1225(b)(1)) and applicable regulations and reasonable fear determinations
pursuant to applicable regulations.

(c) The Attorney General shall take all appropriate action and allocate all
legally available resources to immediately assign immigration judges to
immigration detention facilities operated or controlled by the Secretary, or
operated or controlled pursuant to contract by the Secretary, for the purpose of
conducting proceedings authorized under title 8, chapter 12, subchapter I,
United States Code.

Sec. 6. Detention for lllegal Entry. The Secretary shall immediately take all
appropriate actions to ensure the detention of aliens apprehended for violations
of immigration law pending the outcome of their removal proceedings or their
removal from the country to the extent permitted by law. The Secretary shall
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issue new policy guidance to all Department of Homeland Security personnel
regarding the appropriate and consistent use of lawful detention authority under
the INA, including the termination of the practice commonly known as "catch
and release," whereby aliens are routinely released in the United States shortly
after their apprehension for violations of immigration law.

Sec. 7. Return to Territory. The Secretary shall take appropriate action,
consistent with the requirements of section 1232 of title 8, United States Code,
to ensure that aliens described in section 235(b)(2)(C) of the INA (8 U.S.C.
1225(b)(2)(C)) are returned to the territory from which they came pending a
formal removal proceeding.

Sec. 8. Additional Border Patrol Agents. Subject to available appropriations,
the Secretary, through the Commissioner of U.S. Customs and Border
Protection, shall take all appropriate action to hire 5,000 additional Border
Patrol agents, and all appropriate action to ensure that such agents enter on
duty and are assigned to duty stations as soon as is practicable.

Sec. 9. Foreign Aid Reporting Requirements. The head of each executive
department and agency shall identify and quantify all sources of direct and
indirect Federal aid or assistance to the Government of Mexico on an annual
basis over the past five years, including all bilateral and multilateral
development aid, economic assistance, humanitarian aid, and military aid.
Within 30 days of the date of this order, the head of each executive department
and agency shall submit this information to the Secretary of State. Within 60
days of the date of this order, the Secretary shall submit to the President a
consolidated report reflecting the levels of such aid and assistance that has
been provided annually, over each of the past five years.

Sec. 10. Federal-State Agreements. It is the policy of the executive branch to
empower State and local law enforcement agencies across the country to
perform the functions of an immigration officer in the interior of the United
States to the maximum extent permitted by law.

(a) In furtherance of this policy, the Secretary shall immediately take
appropriate action to engage with the Governors of the States, as well as local
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officials, for the purpose of preparing to enter into agreements under section
287(g) of the INA (8 U.S.C. 1357(q)).

(b) To the extent permitted by law, and with the consent of State or local
officials, as appropriate, the Secretary shall take appropriate action, through
agreements under section 287(g) of the INA, or otherwise, to authorize State
and local law enforcement officials, as the Secretary determines are qualified
and appropriate, to perform the functions of immigration officers in relation to
the investigation, apprehension, or detention of aliens in the United States
under the direction and the supervision of the Secretary. Such authorization
shall be in addition to, rather than in place of, Federal performance of these
duties.

(c) To the extent permitted by law, the Secretary may structure each
agreement under section 287(g) of the INA in the manner that provides the
most effective model for enforcing Federal immigration laws and obtaining
operational control over the border for that jurisdiction.

Sec. 11. Parole, Asylum, and Removal. It is the policy of the executive branch
to end the abuse of parole and asylum provisions currently used to prevent the
lawful removal of removable aliens.

(a) The Secretary shall immediately take all appropriate action to ensure that
the parole and asylum provisions of Federal immigration law are not illegally
exploited to prevent the removal of otherwise removable aliens.

(b) The Secretary shall take all appropriate action, including by promulgating
any appropriate regulations, to ensure that asylum referrals and credible fear
determinations pursuant to section 235(b)(1) of the INA (8 U.S.C. 1125(b)(1))
and 8 CFR 208.30, and reasonable fear determinations pursuant to 8 CFR
208.31, are conducted in a manner consistent with the plain language of those
provisions.

(c) Pursuant to section 235(b)(1)(A)(iii)(l) of the INA, the Secretary shall take
appropriate action to apply, in his sole and unreviewable discretion, the
provisions of section 235(b)(1)(A)(i) and (ii) of the INA to the aliens designated
under section 235(b)(1)(A)(iii)(ll).
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(d) The Secretary shall take appropriate action to ensure that parole authority
under section 212(d)(5) of the INA (8 U.S.C. 1182(d)(5)) is exercised only on a
case-by-case basis in accordance with the plain language of the statute, and in
all circumstances only when an individual demonstrates urgent humanitarian
reasons or a significant public benefit derived from such parole.

(e) The Secretary shall take appropriate action to require that all Department of
Homeland Security personnel are properly trained on the proper application of
section 235 of the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (8 U.S.C. 1232) and section 462(g)(2) of the
Homeland Security Act of 2002 (6 U.S.C. 279(g)(2)), to ensure that
unaccompanied alien children are properly processed, receive appropriate care
and placement while in the custody of the Department of Homeland Security,
and, when appropriate, are safely repatriated in accordance with law.

Sec. 12. Authorization to Enter Federal Lands. The Secretary, in conjunction
with the Secretary of the Interior and any other heads of agencies as
necessary, shall take all appropriate action to:

(a) permit all officers and employees of the United States, as well as all State
and local officers as authorized by the Secretary, to have access to all Federal
lands as necessary and appropriate to implement this order; and

(b) enable those officers and employees of the United States, as well as all
State and local officers as authorized by the Secretary, to perform such actions
on Federal lands as the Secretary deems necessary and appropriate to
implement this order.

Sec. 13. Priority Enforcement. The Attorney General shall take all appropriate
steps to establish prosecution guidelines and allocate appropriate resources to
ensure that Federal prosecutors accord a high priority to prosecutions of
offenses having a nexus to the southern border.

Sec. 14. Government Transparency. The Secretary shall, on a monthly basis
and in a publicly available way, report statistical data on aliens apprehended at
or near the southern border using a uniform method of reporting by all
Department of Homeland Security components, in a format that is easily
understandable by the public.
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Sec. 15. Reporting. Except as otherwise provided in this order, the Secretary,
within 90 days of the date of this order, and the Attorney General, within 180
days, shall each submit to the President a report on the progress of the
directives contained in this order.

Sec. 16. Hiring. The Office of Personnel Management shall take appropriate
action as may be necessary to facilitate hiring personnel to implement this
order.

Sec. 17. General Provisions. (a) Nothing in this order shall be construed to
impair or otherwise affect:

(i) the authority granted by law to an executive department or agency, or
the head thereof; or

(i) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject
to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party against
the United States, its departments, agencies, or entities, its officers, employees,
or agents, or any other person.

DONALD J. TRUMP

THE WHITE HOUSE,
January 25, 2017.
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U.S. Department of Homeland Security
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February 20, 2017

MEMORANDUM FOR: Kevin McAleenan
Acting Commissioner
U.S. Customs and Border Protection

Thomas D. Homan
Acting Director
U.S. Immigration and Customs Enforcement

Lori Scialabba
Acting Director
U.S. Citizenship and Immigration Services

Joseph B. Maher
Acting General Counsel

Dimple Shah
Acting Assistant Secretary for International A ffairs

Chip Fulghum
Acting Undersecretary for Management

FROM: John Kelly
Secretary

SUBJECT: Implement e President’s Border Security and
Immigration Enforcement Improvements Policies

This memorandum implements the Executive Order entitled “Border Security and
Immigration Enforcement Improvements,” issued by the President on January 25, 2017, which
establishes the President’s policy regarding effective border security and immigration
enforcement through faithful execution of the laws of the United States. It implements new
policies designed to stem illegal immigration and facilitate the detection, apprehension, detention,
and removal of aliens who have no lawful basis to enter or remain in the United States. It
constitutes guidance to all Department personnel, and supersedes all existing conflicting policy,
directives, memoranda, and other guidance regarding this subject matter—to the extent of the
conflict—except as otherwise expressly stated in this memorandum.

www.dhs.gov
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A. Policies Regarding the Apprehension and Detention of Aliens Described in Section
235 of the Immigration and Nationality Act.

The President has determined that the lawful detention of aliens arriving in the United
States and deemed inadmissible or otherwise described in section 235(b) of the Immigration and
Nationality Act (INA) pending a final determination of whether to order them removed, including
determining eligibility for immigration relief, is the most efficient means by which to enforce the
immigration laws at our borders. Detention also prevents such aliens from committing crimes
while at large in the United States, ensures that aliens will appear for their removal proceedings,
and substantially increases the likelihood that aliens lawfully ordered removed will be removed.

These policies are consistent with INA provisions that mandate detention of such aliens
and allow me or my designee to exercise discretionary parole authority pursuant to section
212(d)(5) of the INA only on a case-by-case basis, and only for urgent humanitarian reasons or
significant public benefit. Policies that facilitate the release of removable aliens apprehended at
and between the ports of entry, which allow them to abscond and fail to appear at their removal
hearings, undermine the border security mission. Such policies, collectively referred to as “catch-
and-release,” shall end.

Accordingly, effective upon my determination of (1) the establishment and deployment of
a joint plan with the Department of Justice to surge the deployment of immigration judges and
asylum officers to interview and adjudicate claims asserted by recent border entrants; and, (2) the
establishment of appropriate processing and detention facilities, U.S. Customs and Border
Protection (CBP) and U.S. Immigration and Customs Enforcement (ICE) personnel should only
release from detention an alien detained pursuant to section 235(b) of the INA, who was
apprehended or encountered after illegally entering or attempting to illegally enter the United
States, in the following situations on a case-by-case basis, to the extent consistent with applicable
statutes and regulations:

1 When removing the alien from the United States pursuant to statute or regulation;

2, When the alien obtains an order granting relief or protection from removal or the
Department of Homeland Security (DHS) determines that the individual is aU.S.
citizen, national of the United States, or an alien who is a lawful permanent
resident, refugee, asylee, holds temporary protected status, or holds a valid
immigration status in the United States;

2 8 When an ICE Field Office Director, ICE Special Agent-in-Charge, U.S. Border
Patrol Sector Chief, CBP Director of Field Operations, or CBP Air & Marine

Operations Director consents to the alien’s withdrawal of an application for
admission, and the alien contemporaneously departs from the United States;

4. When required to do so by statute, or to comply with a binding settlement
agreement or order issued by a competent judicial or administrative authority;

2

Packet Page 30



5. When an ICE Field Office Director, ICE Special Agent-in-Charge, U.S. Border
Patrol Sector Chief, CBP Director of Field Operations, or CBP Air & Marine
Operations Director authorizes the alien’s parole pursuant to section 212(d)(5) of
the INA with the written concurrence of the Deputy Director of ICE or the Deputy
Commissioner of CBP, except in exigent circumstances such as medical
emergencies where seeking prior approval is not practicable. In those exceptional
instances, any such parole will be reported to the Deputy Director or Deputy
Commissioner as expeditiously as possible; or

6. When an arriving alien processed under the expedited removal provisions of
section 235(b) has been found to have established a “credible fear” of persecution
or torture by an asylum officer or an immigration judge, provided that such an
alien affirmatively establishes to the satisfaction of an ICE immigration officer his
or her identity, that he or she presents neither a security risk nor a risk of
absconding, and provided that he or she agrees to comply with any additional
conditions of release imposed by ICE to ensure public safety and appearance at any
removal hearings.

To the extent current regulations are inconsistent with this guidance, components will
develop or revise regulations as appropriate. Until such regulations are revised or removed,
Department officials shall continue to operate according to regulations currently in place.

As the Department works to expand detention capabilities, detention of all such
individuals may not be immediately possible, and detention resources should be prioritized based
upon potential danger and risk of flight if an individual alien is not detained, and parole
determinations will be made in accordance with current regulations and guidance. See 8 C.F.R. §§
212.5,235.3. This guidance does not prohibit the return of an alien who is arriving on land to the
foreign territory contiguous to the United States from which the alien is arriving pending a
removal proceeding under section 240 of the INA consistent with the direction of an ICE Field
Office Director, ICE Special Agent-in-Charge, CBP Chief Patrol Agent, or CBP Director of Field
Operations.

B. Hiring More CBP Agents/Officers

CBP has insufficient agents/officers to effectively detect, track, and apprehend all aliens
illegally entering the United States. The United States needs additional agents and officers to
ensure complete operational control of the border. Accordingly, the Commissioner of CBP
shall—while ensuring consistency in training and standards—immediately begin the process of
hiring 5,000 additional Border Patrol agents, as well as 500 Air & Marine Agents/Officers,
subject to the availability of resources, and take all actions necessary to ensure that such
agents/officers enter on duty and are assigned to appropriate duty stations, including providing for
the attendant resources and additional personnel necessary to support such agents, as soon as
practicable.

Human Capital leadership in CBP and ICE, in coordination with the Under Secretary for
3
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Management, Chief Financial Officer, and Chief Human Capital Officer, shall develop hiring
plans that balance growth and interagency attrition by integrating workforce shaping and career
paths for incumbents and new hires.

C. Identifying and Quantifying Sources of Aid to Mexico

The President has directed the heads of all executive departments to identify and quantify
all sources of direct and indirect Federal aid or assistance to the Government of Mexico.
Accordingly, the Under Secretary for Management shall identify all sources of direct or indirect
aid and assistance, excluding intelligence activities, from every departmental component to the
Government of Mexico on an annual basis, for the last five fiscal years, and quantify such aid or
assistance. The Under Secretary for Management shall submit a report to me reflecting historic
levels of such aid or assistance provided annually within 30 days of the date of this memorandum.

D. Expansion of the 287(g) Program in the Border Region

Section 287(g) of the INA authorizes me to enter into a written agreement with a state or
political subdivision thereof, for the purpose of authorizing qualified officers or employees of the
state or subdivision to perform the functions of an immigration officer in relation to the
investigation, apprehension, or detention of aliens in the United States. This grant of authority,
known as the 287(g) Program, has been a highly successful force multiplier that authorizes state
or local law enforcement personnel to perform all law enforcement functions specified in section
287(a) of the INA, including the authority to investigate, identify, apprehend, arrest, detain,
transport and conduct searches of an alien for the purposes of enforcing the immigration laws.
From January 2006 through September 2015, the 287(g) Program led to the identification of more
than 402,000 removable aliens, primarily through encounters at local jails.

Empowering state and local law enforcement agencies to assist in the enforcement of
federal immigration law is critical to an effective enforcement strategy. Aliens who engage in
criminal conduct are priorities for arrest and removal and will often be encountered by state and
local law enforcement officers during the course of their routine duties. It is in the interest of the
Department to partner with those state and local Jurisdictions through 287(g) agreements to assist
in the arrest and removal of criminal aliens.

To maximize participation by state and local jurisdictions in the enforcement of federal
immigration law near the southern border, I am directing the Director of ICE and the
Commissioner of CBP to engage immediately with all willing and qualified law enforcement
jurisdictions that meet all program requirements for the purpose of entering into agreements under
287(g) of the INA.

The Commissioner of CBP and the Director of ICE should consider the operational
functions and capabilities of the jurisdictions willing to enter into 287(g) agreements and structure
such agreements in a manner that employs the most effective enforcement model for that
Jurisdiction, including the jail enforcement model, task force officer model, or joint jail
enforcement-task force officer model. In furtherance of my direction herein, the Commissioner of

4
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CBP is authorized, in addition to the Director of ICE, to accept state services and take other
actions as appropriate to carry out immigration enforcement pursuant to 287(g).

E. Commissioning a Comprehensive Study of Border Security

The Under Secretary for Management, in consultation with the Commissioner of CBP,
Joint Task Force (Border), and Commandant of the Coast Guard, is directed to commission an
immediate, comprehensive study of the security of the southern border (air, land and maritime) to
identify vulnerabilities and provide recommendations to enhance border security. The study
should include all aspects of the current border security environment, including the availability of
federal and state resources to develop and implement an effective border security strategy that
will achieve complete operational control of the border.

F. Border Wall Construction and Funding

A wall along the southern border is necessary to deter and prevent the illegal entry of
aliens and is a critical component of the President’s overall border security strategy. Congress has
authorized the construction of physical barriers and roads at the border to prevent illegal
immigration in several statutory provisions, including section 102 of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996, as amended, 8 U.S.C. § 1103 note.

Consistent with the President’s Executive Order, the will of Congress and the need to
secure the border in the national interest, CBP, in consultation with the appropriate executive
departments and agencies, and nongovernmental entities having relevant expertise—and using
materials originating in the United States to the maximum extent permitted by law—shall
immediately begin planning, design, construction and maintenance of a wall, including the
attendant lighting, technology (including sensors), as well as patrol and access roads, along the
land border with Mexico in accordance with existing law, in the most appropriate locations and
utilizing appropriate materials and technology to most effectively achieve operational control of
the border.

The Under Secretary for Management, in consultation with the Commissioner of CBP
shall immediately identify and allocate all sources of available funding for the planning, design,
construction and maintenance of a wall, including the attendant lighting, technology (including
sensors), as well as patrol and access roads, and develop requirements for total ownership cost of
this project, including preparing Congressional budget requests for the current fiscal year (e.g.,
supplemental budget requests) and subsequent fiscal years.

G. Expanding Expedited Removal Pursuant to Section 235(b)(1)(A)(iii)(I) of the INA

It is in the national interest to detain and expeditiously remove from the United States
aliens apprehended at the border, who have been ordered removed after consideration and denial
of their claims for relief or protection. Pursuant to section 235(b)(1)(A)(i) of the INA, if an
immigration officer determines that an arriving alien is inadmissible to the United States under

5

Packet Page 33



section 212(a)(6)(C) or section 21 2(a)(7) of the INA, the officer shall, consistent with all
applicable laws, order the alien removed from the United States without further hearing or review,
unless the alien is an unaccompanied alien child as defined in 6 U.S.C. § 279(g)(2), indicates an
intention to apply for asylum or a fear of persecution or torture or a fear of return to his or her
country, or claims to have a valid immigration status within the United States or to be a citizen or
national of the United States.

Pursuant to section 235(b)(1)(A)(iii)(I) of the INA and other provisions of law, I have
been granted the authority to apply, by designation in my sole and unreviewable discretion, the
expedited removal provisions in section 235(b)(1)(A)(i) and (ii) of the INA to aliens who have not
been admitted or paroled into the United States, who are inadmissible to the United States under
section 212(a)(6)(C) or section 212(a)(7) of the INA, and who have not affirmatively shown, to
the satisfaction of an immigration officer, that they have been continuously physically present in
the United States for the two-year period immediately prior to the determination of their
inadmissibility. To date, this authority has only been exercised to designate for application of
expedited removal, aliens encountered within 100 air miles of the border and 14 days of entry,
and aliens who arrived in the United States by sea other than at a port of entry.'

The surge of illegal immigration at the southern border has overwhelmed federal agencies
and resources and has created a significant national security vulnerability to the United States.
Thousands of aliens apprehended at the border, placed in removal proceedings, and released from
custody have absconded and failed to appear at their removal hearings. Immigration courts are
experiencing a historic backlog of removal cases, primarily proceedings under section 240 of the
INA for individuals who are not currently detained.

During October 2016 and November 2016, there were 46,184 and 47,215 apprehensions,
respectively, between ports of entry on our southern border. In comparison, during October 2015
and November 2015 there were 32,724 and 32,838 apprehensions, respectively, between ports of
entry on our southern border. This increase of 10,000~15,000 apprehensions per month has

significantly strained DHS resources.

Furthermore, according to EOIR information provided to DHS, there are more than
534,000 cases currently pending on immigration court dockets nationwide—a record high. By
contrast, according to some reports, there were nearly 168,000 cases pending at the end of fiscal
year (FY) 2004 when section 235(b)(1)(A)(i) was last expanded.? This represents an increase of
more than 200% in the number of cases pending completion. The average removal case for an
alien who is not detained has been pending for more than two years before an immigration judge.’
In some immigration courts, aliens who are not detained will not have their cases heard by an

! Notice Designating Aliens Subject to Expedited Removal Under Section 235(b)(1)(a)(iii) of the Immigration and
Nationality Act, 67 Fed. Reg. 68924 (Nov. 13, 2002); Designating Aliens For Expedited Removal, 69 Fed. Reg.
48877 (Aug. 11, 2004); Eliminating Exception to Expedited Removal Authority for Cuban Nationals Encountered in
the United States or Arriving by Sea, 82 Fed. Reg. 4902 (Jan. 17, 2017).

? Syracuse University, Transactional Records Access Clearinghouse (TRAC) Data Research; available at
http://trac.syr.edw/phptools/immi gration/court_backlog/.

id.
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immigration judge for as long as five years. This unacceptable delay affords removable aliens
with no plausible claim for relief to remain unlawfully in the United States for many years.

To ensure the prompt removal of aliens apprehended soon after crossing the border
illegally, the Department will publish in the Federal Register a new Notice Designating Aliens
Subject to Expedited Removal Under Section 235(b)(1)(a)(iii) of the Immigration and Nationality
Act, which may, to the extent I determine is appropriate, depart from the limitations set forth in
the designation currently in force. I direct the Commissioner of CBP and the Director of ICE to
conform the use of expedited removal procedures to the designations made in this notice upon its
publication.

H. Implementing the Provisions of Section 235(b)(2)(C) of the INA to Return Aliens to
Contiguous Countries

Section 235(b)(2)(C) of the INA authorizes the Department to return aliens arriving on
land from a foreign territory contiguous to the United States, to the territory from which they
arrived, pending a formal removal proceeding under section 240 of the INA. When aliens so
apprehended do not pose a risk of a subsequent illegal entry or attempted illegal entry, returning
them to the foreign contiguous territory from which they arrived, pending the outcome of removal
proceedings saves the Department’s detention and adjudication resources for other priority aliens.

Accordingly, subject to the requirements of section 1232, Title 8, United States Code,
related to unaccompanied alien children and to the extent otherwise consistent with the law and
U.S. international treaty obligations, CBP and ICE personnel shall, to the extent appropriate and
reasonably practicable, return aliens described in section 235(b)(2)(A) of the INA, who are placed
in removal proceedings under section 240 of the INA—and who, consistent with the guidance of
an ICE Field Office Director, CBP Chief Patrol Agent, or CBP Director of Field Operations, pose
no risk of recidivism—to the territory of the foreign contiguous country from which they arrived
pending such removal proceedings.

To facilitate the completion of removal proceedings for aliens so returned to the
contiguous country, ICE Field Office Directors, ICE Special Agents-in-Charge, CBP Chief Patrol
Agent, and CBP Directors of Field Operations shall make available facilities for such aliens to
appear via video teleconference. The Director of ICE and the Commissioner of CBP shall consult
with the Director of EOIR to establish a functional, interoperable video teleconference system to
ensure maximum capability to conduct video teleconference removal hearings for those aliens so
returned to the contiguous country.

I. Enhancing Asylum Referrals and Credible Fear Determinations Pursuant to Section
235(b)(1) of the INA

With certain exceptions, any alien who is physically present in the United States or who
arrives in the United States (whether or not at a designated port of arrival and including an alien
who is brought to the United States after having been interdicted in international or United States
waters), irrespective of such alien's status, may apply for asylum. For those aliens who are subject
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to expedited removal under section 235(b) of the INA, aliens who claim a fear of return must be
referred to an asylum officer to determine whether they have established a credible fear of
persecution or torture.* To establish a credible fear of persecution, an alien must demonstrate that
there is a “significant possibility” that the alien could establish eligibility for asylum, taking into
account the credibility of the statements made by the alien in support of the claim and such other
facts as are known to the officer.

The Director of USCIS shall ensure that asylum officers conduct credible fear interviews
in a manner that allows the interviewing officer to elicit all relevant information from the alien as
is necessary to make a legally sufficient determination. In determining whether the alien has
demonstrated a significant possibility that the alien could establish eligibility for asylum, or for
withholding or deferral of removal under the Convention Against Torture, the asylum officer shall
consider the statements of the alien and determine the credibility of the alien’s statements made in
support6 of his or her claim and shall consider other facts known to the officer, as required by
statute.

The asylum officer shall make a positive credible fear finding only after the officer has
considered all relevant evidence and determined, based on credible evidence, that the alien has a
significant possibility of establishing eligibility for asylum, or for withholding or deferral of
removal under the Convention Against Torture, based on established legal authority.’

The Director of USCIS shall also increase the operational capacity of the Fraud Detection
and National Security (FDNS) Directorate and continue to strengthen the integration of its
operations to support the Field Operations, Refugee, Asylum, and International Operations, and
Service Center Operations Directorate, to detect and prevent fraud in the asylum and benefits
adjudication processes, and in consultation with the USCIS Office of Policy and Strategy as
operationally appropriate.

The Director of USCIS, the Commissioner of CBP, and the Director of ICE shall review
fraud detection, deterrence, and prevention measures throughout their respective agencies and
provide me with a consolidated report within 90 days of the date of this memorandum regarding
fraud vulnerabilities in the asylum and benefits adjudication processes, and propose measures to
enhance fraud detection, deterrence, and prevention in these processes.

J. Allocation of Resources and Personnel to the Southern Border for Detention of
Aliens and Adjudication of Claims

The detention of aliens apprehended at the border is critical to the effective enforcement of
the immigration laws. Aliens who are released from custody pending a determination of their
removability are highly likely to abscond and fail to attend their removal hearings. Moreover, the
screening of credible fear claims by USCIS and adjudication of asylum claims by EOIR at

4 See INA § 235(b)(1)(A)-(B); 8 C.F.R. §§ 235.3, 208.30.
S See INA § 235(b)(1)(B)(v).

b See id

Tld
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detention facilities located at or near the point of apprehension will facilitate an expedited
resolution of those claims and result in lower detention and transportation costs.

Accordingly, the Director of ICE and the Commissioner of CBP should take all necessary
action and allocate all available resources to expand their detention capabilities and capacities at
or near the border with Mexico to the greatest extent practicable. CBP shall focus these actions on
expansion of “short-term detention™ (defined as 72 hours or less under 6 U.S.C. § 211(m))
capability, and ICE will focus these actions on expansion of all other detention capabilities. CBP
and ICE should also explore options for joint temporary structures that meet appropriate standards
for detention given the length of stay in those facilities.

In addition, to the greatest extent practicable, the Director of USCIS is directed to increase
the number of asylum officers and FDNS officers assigned to detention facilities located at or near
the border with Mexico to properly and efficiently adjudicate credible fear and reasonable fear
claims and to counter asylum-related fraud.

K. Proper Use of Parole Authority Pursuant to Section 212(d)(5) of the INA

The authority to parole aliens into the United States is set forth in section 212(d)(5) of the
INA, which provides that the Secretary may, in his discretion and on a case-by-case basis,
temporarily parole into the United States any alien who is an applicant for admission for urgent
humanitarian reasons or significant public benefit. The statutory language authorizes parole in
individual cases only where, after careful consideration of the circumstances, it is necessary
because of demonstrated urgent humanitarian reasons or significant public benefit. In my
Judgment, such authority should be exercised sparingly.

The practice of granting parole to certain aliens in pre-designated categories in order to
create immigration programs not established by Congress, has contributed to a border security
crisis, undermined the integrity of the immigration laws and the parole process, and created an
incentive for additional illegal immigration.

Therefore, the Director of USCIS, the Commissioner of CBP, and the Director of ICE
shall ensure that, pending the issuance of final regulations clarifying the appropriate use of the
parole power, appropriate written policy guidance and training is provided to employees within
those agencies exercising parole authority, including advance parole, so that such employees are
familiar with the proper exercise of parole under section 21 2(d)(5) of the INA and exercise such
parole authority only on a case-by-case basis, consistent with the law and written policy guidance.

Notwithstanding any other provision of this memorandum, pending my further review and
evaluation of the impact of operational changes to implement the Executive Order, and additional
guidance on the issue by the Director of ICE, the ICE policy directive establishing standards and
procedures for the parole of certain arriving aliens found to have a credible fear of persecution or
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torture shall remain in full force and effect.® The ICE policy directive shall be implemented in a
manner consistent with its plain language. In every case, the burden to establish that his or her
release would neither pose a danger to the community, nor a risk of flight remains on the
individual alien, and ICE retains ultimate discretion whether it grants parole in a particular case.

L. Proper Processing and Treatment of Unaccompanied Alien Minors Encountered at
the Border

In accordance with section 235 of the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (codified in part at 8 U.S.C. § 1232) and section 462 of the
Homeland Security Act of 2002 (6 U.S.C. § 279), unaccompanied alien children are provided
special protections to ensure that they are properly processed and receive the appropriate care and
placement when they are encountered by an immigration officer. An unaccompanied alien child,
as defined in section 279(g)(2), Title 6, United States Code, is an alien who has no lawful
immigration status in the United States, has not attained 18 years of age; and with respect to
whom, (1) there is no parent or legal guardian in the United States, or (2) no parent of legal
guardian in the United States is available to provide care and physical custody.

Approximately 155,000 unaccompanied alien children have been apprehended at the
southern border in the last three years. Most of these minors are from EI Salvador, Honduras, and
Guatemala, many of whom travel overland to the southern border with the assistance of a
smuggler who is paid several thousand dollars by one or both parents, who reside illegally in the
United States.

With limited exceptions, upon apprehension, CBP or ICE must promptly determine if a
child meets the definition of an “unaccompanied alien child” and, if so, the child must be
transferred to the custody of the Office of Refugee Resettlement within the Department of Health
and Human Services (HHS) within 72 hours, absent exceptional circumstances.® The
determination that the child is an “unaccompanied alien child” entitles the child to special
protections, including placement in a suitable care facility, access to social services, removal
proceedings before an immigration judge under section 240 of the INA, rather than expedited
removal proceedings under section 235(b) of the INA, and initial adjudication of any asylum
claim by USCIS.!°

Approximately 60% of minors initially determined to be “unaccompanied alien children™
are placed in the care of one or more parents illegally residing in the United States. However, by
Department policy and practice, such minors maintained their status as “unaccompanied alien
children,” notwithstanding that they may no longer meet the statutory definition once they have
been placed by HHS in the custody of a parent in the United States who can care for the minor.
Exploitation of that policy led to abuses by many of the parents and legal guardians of those
minors and has contributed to significant administrative delays in adjudications by immigration

*ICE Policy No. 11002.1: Parole of Arriving Aliens Found to Have a Credible Fear of Persecution or Torture (Dec.
8, 2009).
° See 8 U.S.C. § 1232(b)(3).
'Y See generally 8 U.S.C. § 1232; INA § 208(b)(3)(C).
10
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courts and USCIS.

To ensure identification of abuses and the processing of unaccompanied alien children
consistent with the statutory framework and any applicable court order, the Director of USCIS,
the Commissioner of CBP, and the Director of ICE are directed to develop uniform written
guidance and training for all employees and contractors of those agencies regarding the proper
processing of unaccompanied alien children, the timely and fair adjudication of their claims for
relief from removal, and, if appropriate, their safe repatriation at the conclusion of removal
proceedings. In developing such guidance and training, they shall establish standardized review
procedures to confirm that alien children who are initially determined to be “unaccompanied alien
child[ren],” as defined in section 279(g)(2), Title 6, United States Code, continue to fall within the
statutory definition when being considered for the legal protections afforded to such children as
they go through the removal process.

M. Accountability Measures to Protect Alien Children from Exploitation and Prevent
Abuses of Our Immigration Laws

Although the Department’s personnel must process unaccompanied alien children
pursuant to the requirements described above, we have an obligation to ensure that those who
conspire to violate our immigration laws do not do so with impunity—particularly in light of the
unique vulnerabilities of alien children who are smuggled or trafficked into the United States.

The parents and family members of these children, who are often illegally present in the
United States, often pay smugglers several thousand dollars to bring their children into this
country. Tragically, many of these children fall victim to robbery, extortion, kidnapping, sexual
assault, and other crimes of violence by the smugglers and other criminal elements along the
dangerous journey through Mexico to the United States. Regardless of the desires for family
reunification, or conditions in other countries, the smuggling or trafficking of alien children is
intolerable.

Accordingly, the Director of ICE and the Commissioner of CBP shall ensure the proper
enforcement of our immigration laws against any individual who—directly or indirectly—
facilitates the illegal smuggling or trafficking of an alien child into the United States. In
appropriate cases, taking into account the risk of harm to the child from the specific smuggling or
trafficking activity that the individual facilitated and other factors relevant to the individual’s
culpability and the child’s welfare, proper enforcement includes (but is not limited to) placing any
such individual who is a removable alien into removal proceedings, or referring the individual for
criminal prosecution.

N. Prioritizing Criminal Prosecutions for Immigration Offenses Committed at the
Border

The surge of illegal immigration at the southern border has produced a significant increase
in organized criminal activity in the border region. Mexican drug cartels, Central American gangs,
and other violent transnational criminal organizations have established sophisticated criminal

11
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enterprises on both sides of the border. The large-scale movement of Central Americans,
Mexicans, and other foreign nationals into the border area has significantly strained federal
agencies and resources dedicated to border security. These criminal organizations have
monopolized the human trafficking, human smuggling, and drug trafficking trades in the border
region.

It is in the national interest of the United States to prevent criminals and criminal
organizations from destabilizing border security through the proliferation of illicit transactions
and violence perpetrated by criminal organizations.

To counter this substantial and ongoing threat to the security of the southern border—
including threats to our maritime border and the approaches—the Directors of the Joint Task
Forces-West, -East, and -Investigations, as well as the ICE-led Border Enforcement Security Task
Forces (BESTs), are directed to plan and implement enhanced counternetwork operations directed
at disrupting transnational criminal organizations, focused on those involved in human smuggling.
The Department will support this work through the Office of Intelligence and Analysis, CBP’s
National Targeting Center, and the DHS Human Smuggling Cell.

In addition, the task forces should include participants from other federal, state, and local
agencies, and should target individuals and organizations whose criminal conduct undermines
border security or the integrity of the immigration system, including offenses related to alien
smuggling or trafficking, drug trafficking, illegal entry and reentry, visa fraud, identity theft,
unlawful possession or use of official documents, and acts of violence committed against persons
or property at or near the border.

In order to support the efforts of the BESTs and counter network operations of the Joint
Task Forces, the Director of ICE shall increase of the number of special agents and analysts in the
Northern Triangle ICE Attaché Offices and increase the number of vetted Transnational Criminal
Investigative Unit international partners. This expansion of ICE’s international footprint will
focus both domestic and international efforts to dismantle transnational criminal organizations
that are facilitating and profiting from the smuggling routes to the United States.

O. Public Reporting of Border Apprehensions Data

~ The Department has an obligation to perform its mission in a transparent and forthright
manner. The public is entitled to know, with a reasonable degree of detail, information pertaining
to the aliens unlawfully entering at our borders.

Therefore, consistent with law, in an effort to promote transparency and renew confidence
in the Department’s border security mission, the Commissioner of CBP and the Director of ICE
shall develop a standardized method for public reporting of statistical data regarding aliens
apprehended at or near the border for violating the immigration law. The reporting method shall
include uniform terminology and shall utilize a format that is easily understandable by the public
in a medium that can be readily accessed,

12
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At a minimum, in addition to statistical information currently being publicly reported
regarding apprehended aliens, the following information must be included: the number of
convicted criminals and the nature of their offenses; the prevalence of gang members and prior
immigration violators; the custody status of aliens and, if released, the reason for release and
location of that release; and the number of aliens ordered removed and those aliens physically
removed.

P. No Private Right of Action
This document provides only internal DHS policy guidance, which may be modified,
rescinded, or superseded at any time without notice. This guidance is not intended to, does not,
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at
law by any party in any administrative, civil, or criminal matter. Likewise, no limitations are
placed by this guidance on the otherwise lawful enforcement or litigation prerogatives of DHS.

In implementing this guidance, I direct DHS Components to consult with legal counsel to
ensure compliance with all applicable laws, including the Administrative Procedure Act.

13
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Can Congress Force an End to ‘Sanctuary City’ Policies?

National Review
by Alexandra DeSanctis, November 30, 2016

Using the power of the purse, Congress can incentivize local jurisdictions to comply with federal
immigration law.

Nearly a year and a half ago, California resident Kate Steinle was murdered in San Francisco by a
criminal illegal alien who had been deported from the U.S. five times. Today, San Francisco
remains a so-called sanctuary city, where illegal aliens — including those who are convicted
criminals — are shielded from federal immigration law by the city government, and where local
law enforcement is not permitted to cooperate with the federal government to identify or deport
these individuals. Despite a number of legislative attempts by the congressional GOP to address
the blatant disregard of federal law by San Francisco and numerous other sanctuary jurisdictions,
no measure has yet been able to effectively curb the problem. But that is about to change.

John Culberson, a Republican representative from Texas, has effectively used his post as
chairman of the House Appropriations Subcommittee on Commerce, Justice, and Science to
coerce the Department of Justice into enforcing a pre-existing federal law against harboring
illegal aliens in sanctuary cities. As chair of the subcommittee, Culberson serves as chief financial
officer of the departments under his jurisdiction and thus has the authority to cut off parts of their
funding, block certain types of spending, and put intense financial pressure on executive agencies
behind the scenes. After assuming his role in January of 2015, he realized that this authority
enabled him to insist that departments take certain actions or risk losing their desired funding.

Curbing the ill effects of sanctuary cities is one central area in which Culberson chose to leverage
the power of the purse to get results, and he is the first appropriations subcommittee chairman to
have such success with this method. Luckily for Culberson, there was already a law on the books
for him to work with. In 1996, Congress passed the lllegal Immigration Reform and Immigrant
Responsibility Act, including section 8 U.S.C. 1373, which provided that no state or local entity
can in any way restrict its law-enforcement officials from communicating with federal
immigration authorities regarding an individual’s citizenship or immigration status.

After Culberson met with officials within the Justice Department and made clear that their
financial situation could become strained if they refused to cooperate, the department released
guidance notifying all U.S. jurisdictions that they must comply with all federal law — including 8
U.S.C. 1373 — in order to receive federal grants. “I’ve effectively created an off-switch that
Attorney General Sessions and President Trump can throw at noon on January 20 to cut off all
federal law-enforcement grants to these cities,” Culberson tells National Review.

Read more at: http://www.nationalreview.com/article/442578/sanctuary-cities-federal-law-
congresss-power-purse-incentivizes-cooperation-john
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CITY AND COUNTY OF SAN Case No.
FRANCISCO,
Plaintiff,
VS. COMPLAINT FOR DECLARATORY AND

DONALD J. TRUMP, President of the United
States, UNITED STATES OF AMERICA,
JOHN F. KELLY, Secretary of United States
Department of Homeland Security, DANA J.
BOENTE, Acting Attorney General of the
United States, DOES 1-100,

Defendants.

COMPLAINT: CCSF v. TRUMP

INJUNCTIVE RELIEF
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INTRODUCTION

1. The City and County of San Francisco (“San Francisco”) seeks declaratory and
injunctive relief against the United States of America and the above-named federal officials for
violating the Tenth Amendment, U.S. Const. amend. X. San Francisco further seeks a declaration that
it complies with Title 8, Section 1373 of the United States Code (“Section 1373”) under the
Declaratory Judgment Act, 28 U.S.C. Sections 2201 and 2202 et seq.

2. In blatant disregard of the law, the President of the United States seeks to coerce local
authorities into abandoning what are known as “Sanctuary City” laws and policies. To accomplish this
objective, on January 25, 2017, the President issued an Executive Order entitled, “Enhancing Public
Safety in the Interior of the United States.” Exec. Order No. 13,768, 82 Fed. Reg. 8799 (Jan. 25, 2017)
(“Executive Order”). The Executive Order announces that it is the Executive Branch’s policy to
withhold federal funds from “sanctuary jurisdictions,” and directs the Attorney General and Secretary
of Homeland Security to ensure that sanctuary jurisdictions do not receive Federal grants, and directs
the Attorney General to take enforcement action against any local entity that “hinders the enforcement
of Federal law.” This strikes at the heart of established principles of federalism and violates the United
States Constitution.

3. The President and San Francisco agree that San Francisco is a Sanctuary City, but
disagree about what that means. San Francisco laws limit when city employees and agencies may
assist with the enforcement of federal immigration law. These laws generally prohibit city employees
from using city funds or resources to assist in the enforcement of federal immigration law, unless
required by federal or state law. They specifically prohibit local law enforcement officers from
cooperating with Immigration and Customs Enforcement (“ICE”) detainer requests, which are
voluntary, and limit when local law enforcement officers may give ICE advance notice of a person’s
release from local jail.

4, Like many other cities, San Francisco is a city of immigrants, many of whom are
undocumented, who come here to live, work, and raise families. San Francisco is safer when all
people, including undocumented immigrants, feel safe reporting crimes. San Francisco is healthier

when all residents, including undocumented immigrants, access public health programs. And San

COMPLAINT: CCSF v. TRUMP 1
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Francisco is economically and socially stronger when all children, including undocumented
immigrants, attend school. Using city and county resources for federal immigration enforcement
breeds distrust of local government and officials who have no power to change federal laws, and can
also wrench apart family and community structures that support residents and thus conserve resources.
For these reasons, among others, San Francisco has directed its employees and officers not to assist the
Federal government in enforcing federal immigration law, with limited exceptions.

5. San Francisco faces the imminent loss of federal funds and impending enforcement
action if it does not capitulate to the President’s demand that it help enforce federal immigration law.
At least one jurisdiction has already succumbed to this presidential fiat.

6. The Executive Order relies on Title 8, Section 1373 of the United States Code (“Section
1373”), which provides that local governments may not prohibit or restrict any government entity or
official from *“sending to, or receiving from, [federal immigration officials] information regarding the
citizenship or immigration status . . . of any individual.” San Francisco seeks declaratory relief that its
Sanctuary City laws comply with Section 1373. San Francisco does not prohibit or restrict its
employees from sharing information about the citizenship or immigration status of any individual with
federal immigration officials.

7. The Executive Order is a severe invasion of San Francisco’s sovereignty. The
Executive Order not only interferes with San Francisco’s ability to direct the official actions of its
officers and employees but also threatens new consequences for failing to comply with 1373. In this
action, San Francisco seeks declaratory relief that Section 1373 is unconstitutional on its face and as
applied to state and local Sanctuary City laws such as San Francisco’s. The Executive Branch may not
commandeer state and local officials to enforce federal law.

8. The Constitution establishes a balance of power between the state and Federal
governments, as well as among the coordinate branches of Federal government, to prevent the
excessive accumulation of power in any single entity and reduce the risk of tyranny and abuse from
any government office. In so doing, the Tenth Amendment provides that “[t]he powers not delegated

to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States

COMPLAINT: CCSF v. TRUMP 2
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respectively, or to the people.” This state sovereignty extends to political subdivisions of the State,
including cities and counties such as San Francisco.

9. This lawsuit is about state sovereignty and a local government’s autonomy to devote
resources to local priorities and to control the exercise of its own police powers, rather than being
forced to carry out the agenda of the Federal government. Under the Constitution and established
principles of federalism, state and local governments have this autonomy. The Executive Order
purports otherwise to wrest this autonomy from state and local governments, and a court order is
needed to resolve this controversy.

10. San Francisco recognizes that there will be additional developments related to the
Executive Order in the weeks and months to come. But the consequences threatened by the Executive
Order are too severe for San Francisco to wait. The Executive Order threatens the loss of more than $1
billion in federal funds that support vital services, the loss of community trust, and the loss of San
Francisco’s sovereign authority to set and follow its own laws on matters appropriately and
historically within the control of local government. San Francisco has no choice but to seek the
intervention of this Court to ensure that its rights and residents are protected, and that the
Administration complies with Federal law and the Constitution.

JURISDICTION AND VENUE

11.  The Court has jurisdiction under 28 U.S.C. Sections 1331 and 1346. This Court has
further remedial authority under the Declaratory Judgment Act, 28 U.S.C. Sections 2201 and 2202 et
seq.

12. Venue properly lies within the Northern District of California because Plaintiff, City
and County of San Francisco, resides in this judicial district and a substantial part of the events or
omissions giving rise to this action occurred in this District. 28 U.S.C. 81391(e).

PARTIES

13. Plaintiff, City and County of San Francisco (“San Francisco”), is a municipal

corporation organized and existing under and by virtue of the laws of the State of California, and is a

charter city and county.
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14. Defendant Donald J. Trump is the President of the United States. He is sued in his
official capacity.

15. Defendant United States of America is sued under 28 U.S.C. Section 1346.

16. The U.S. Department of Homeland Security (“DHS”) is a cabinet department of the
United States Federal government with the primary mission of securing the United States. Defendant
John F. Kelly is the Secretary of DHS. Secretary Kelly is responsible for executing relevant provisions
of the Executive Order. Secretary Kelly is sued in his official capacity.

17.  The Attorney General (“AG”) is a cabinet department of the United States Federal
government overseeing the Department of Justice. Defendant Dana J. Boente is the Acting Attorney
General. Acting Attorney General Boente is responsible for executing relevant provisions of the
Executive Order. Acting Attorney General Dana J. Boente is sued in his official capacity.t

18. Doe 1 through Doe 100 are sued under fictitious names. Plaintiffs do not now know the
true names or capacities of said Defendants, who were responsible for the alleged violations alleged,
but pray that the same may be alleged in this complaint when ascertained.

FACTUAL ALLEGATIONS
l. SAN FRANCISCO’S SANCTUARY CITY LAWS

19. San Francisco is a Sanctuary City and has been since 1989. In the 1980s, thousands of
Central American refugees fled countries in the midst of violent civil wars to seek legal protection in
the United States. Against the backdrop of this humanitarian crisis, San Francisco began enacting the
ordinances that, as later amended, make up San Francisco’s Sanctuary City laws.

20. Numerous other municipalities—including New York, D.C., Chicago, Los Angeles,
New Orleans, Santa Clara, Minneapolis, and Houston—have also enacted Sanctuary City laws.
Although the details of their ordinances differ, all of these jurisdictions have adopted laws or policies
that limit using local resources to implement and enforce federal immigration laws.

21. Today, San Francisco’s body of Sanctuary City law is contained in two chapters of San

Francisco’s Administrative Code: Chapters 12H and 12I.

1 Jeff Sessions has been nominated to serve as Attorney General and will replace Acting
Attorney General Dana J. Boente, if confirmed.
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22. Importantly, these chapters do not protect criminals or prevent people from being
prosecuted for illegal acts. Instead, they protect children by ensuring that their parents feel safe taking
them to playgrounds, to schools, and to hospitals. They protect families from being split up when
parents of children born in the United States are deported. And they protect the safety and health of all
residents of San Francisco by helping to ensure that everyone, including undocumented immigrants,
feels safe reporting crimes, cooperating with police investigations, and seeking medical treatment.
Specifically, Chapters 12H and 121 apply as follows.

23. San Francisco Administrative Code Chapter 12H—the full text of which is attached as
Exhibit 1—prohibits San Francisco departments, agencies, commissions, officers, and employees from
using San Francisco funds or resources to assist in the enforcement of Federal immigration law or to
gather or disseminate information regarding the release status, or other confidential identifying
information, of an individual unless such assistance is required by Federal or state law.

24. San Francisco Administrative Code Chapter 121—the full text of which is attached as
Exhibit 2—prohibits San Francisco law enforcement officials from detaining an individual who is
otherwise eligible for release from custody on the basis of a civil immigration detainer request issued
by the Federal government.

25.  Section 287.7 of Title 8 of the Code of Federal Regulations provides that such a
detainer “serves to advise another law enforcement agency that the Department seeks custody of an
alien presently in the custody of that agency, for the purpose of arresting and removing the alien.”
Subsection (d) provides that “[u]pon a determination by the Department to issue a detainer for an alien
not otherwise detained by a criminal justice agency, such agency shall maintain custody of the alien
for a period not to exceed 48 hours, excluding Saturdays, Sundays, and holidays in order to permit
assumption of custody by the Department.”

26. A detainer request issued under this section is distinct from a criminal warrant, which
San Francisco honors consistent with its Sanctuary City laws. A detainer request is not issued by a
judge and is not based on a finding of probable cause. It is simply a request by ICE that a state or local
law enforcement agency hold individuals after their release date to provide ICE agents extra time to

decide whether to take those individuals into federal custody and then deport them.
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27. Complying with such a detainer request requires committing scarce law enforcement
personnel and resources to track and respond to requests, detain individuals in holding cells, and
supervise and feed individuals during the prolonged detention. And the Federal government has made
clear that the local agency bears the financial burden of the detention, providing that “[n]o detainer
issued as a result of a determination made under this chapter . . . shall incur any fiscal obligation on the
part of the Department.” 8 C.F.R. 287(e).

28. Chapter 121 also prohibits San Francisco law enforcement officials from responding to
a federal immigration officer’s request for advance notification of the date and time an individual in
San Francisco’s custody is being released, unless the in question meets certain criteria. See Section
121.3(c), (d).

29. Finally, as relevant here, Chapter 121 provides that “[I]Jaw enforcement officials shall
not arrest or detain an individual, or provide any individual’s personal information to a federal
immigration officer, on the basis of an administrative warrant, prior deportation order, or other civil
immigration document based solely on alleged violations of the civil provisions of immigration laws.”
See Section 121.3(e). “Personal information” is defined as “any confidential, identifying information
about an individual, including, but not limited to, home or work contact information, and family or
emergency contact information.” See Section 121.2.

30.  The legislative findings set forth in Chapter 121 evidence the legitimate local purpose of

San Francisco’s Sanctuary City laws. For example, the Legislature declared:

Fostering a relationship of trust, respect, and open communication between City
employees and City residents is essential to the City’s core mission of ensuring
public health, safety, and welfare, and serving the needs of everyone in the
community, including immigrants. The purpose of this Chapter 121, as well as
of Administrative Code Chapter 12H, is to foster respect and trust between law
enforcement and residents, to protect limited local resources, to encourage
cooperation between residents and City officials, including especially law
enforcement and public health officers and employees, and to ensure
community security, and due process for all. (See Section 121.2.)

31. Chapter 121 makes clear that its purpose and effect are limited to matters “relating to
federal civil immigration detainers, notification of release of individuals, transmission of personal
information, or civil immigration documents, based solely on alleged violations of the civil provisions

of immigration laws.” Chapter 121 expressly states that “[i]n all other respects, local law enforcement
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agencies may continue to collaborate with federal authorities to protect public safety.” See Section
121.4.

32. Further underscoring that San Francisco’s Sanctuary City laws arise from San
Francisco’s commitment and responsibility to ensure public safety and welfare, the Board of
Supervisors, as San Francisco’s legislative body, found that public safety is “founded on trust and
cooperation of community residents and local law enforcement.” Section 121.1. Citing a study by the
University of Illinois, which found that at least 40% of Latinos surveyed were less likely to provide
information to police because they feared exposing themselves, family, or friends to a risk of
deportation, the Legislature stated that “civil immigration detainers and notifications regarding release
undermine community trust of law enforcement by instilling fear in immigrant communities of coming
forward to report crimes and cooperate with local law enforcement agencies.” 1d.; see also id. (“The
City has enacted numerous laws and policies to strengthen communities and to build trust between
communities and local law enforcement. Local cooperation and assistance with civil immigration
enforcement undermines community policing strategies.”).

33. The Board of Supervisors also had a public health purpose for its decision to restrict
disclosure of confidential information: “To carry out public health programs, the City must be able to
reliably collect confidential information from all residents . . . . Information gathering and cooperation
may be jeopardized if release of personal information results in a person being taken into immigration
custody.” Id.

34. Finally, the Board of Supervisors determined that enforcing immigration detainer
requests would require San Francisco to redirect scarce local law enforcement personnel and
resources—noting that the costs of “responding to a civil immigration detainer can include, but [are]
not limited to, extended detention time, the administrative costs of tracking and responding to
detainers, and the legal liability for erroneously holding an individual who is not subject to a civil
immigration detainer.” 1d. In short, the Board of Supervisors concluded that “[c]Jompliance with civil
immigration detainers and involvement in civil immigration enforcement diverts limited local

resources from programs that are beneficial to the City.” Id.
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35. San Francisco departments have adopted policies and practices consistent with
Chapters 12H and 12I.

36.  California law incorporates local Sanctuary City laws such as Chapters 12H and 12I.
The TRUST Act states that that local law enforcement officials may comply with ICE detainer
requests only if (1) the continued detention would not violate any federal, state, or local law, or any
local policy, and (2) the defendant’s criminal history meets specified conditions. Cal. Gov’t Code
8§ 7282, 7282.5. Thus, because in San Francisco ICE detentions are prohibited under local law, they
are also prohibited under state law.

1. SECTION 1373

37. Section 1373 provides that “a local government entity or official may not prohibit, or in
any way restrict, any government entity or official from sending to, or receiving from, [federal
immigration officials] information regarding the citizenship or immigration status . . . of any
individual.” 8 U.S.C. § 1373(a). This restriction exclusively regulates government entities.

38. Section 1373 requires San Francisco to allow its employees to use city resources,
including San Francisco tax dollars, to respond to requests for information about citizenship and
immigration status.

39. On May 31, 2016, in response to a request from the Office of the Attorney General, the
Office of the Inspector General (“OIG”) of the Department of Justice issued a memorandum (“OIG
Memo”) regarding potential violations of Section 1373 by recipients of funding from the Edward
Byrne Memorial Justice Assistance Grant Program (“JAG”). Memorandum from Michael E.
Horowitz, Inspector Gen., to Karol V. Mason, Assistant Att’y Gen. for the Office of Justice Programs,
“Department of Justice Referral of Allegations of Potential Violations of 8 U.S.C. § 1373 by Grant
Recipients” (May 31, 2016), https://oig.justice.gov/reports/2016/1607.pdf.2

40. In analyzing the local laws and policies of ten selected state and local jurisdictions, the

OIG demonstrated how the Federal government interprets Section 1373.

2 The authorizing legislation for the JAG program requires that all grant applicants certify
compliance with the provisions of the authorizing legislation and all other *“applicable federal laws.”
42 U.S.C. § 3750 et seq. The U.S. Department of Justice, Office of Justice Programs has recently
announced that Section 1373 is an “applicable” law under the JAG authorizing legislation.
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41. For example, though Section 1373 does not expressly address immigration detainers,
OIG expressed concern that local laws concerning the handling of detainer requests “may have a
broader practical impact on the level of cooperation afforded to ICE by these jurisdictions and may,
therefore, be inconsistent with at least the intent of Section 1373.” OIG Memo at 7. It went on to state
that local laws and policies that “purport to be focused on civil immigration detainer requests [and say
nothing about sharing immigration status with ICE] . . . may nevertheless be affecting ICE’s
interactions with the local officials regarding ICE immigration status requests.” Id.

42. OIG also stated that such immigration detainer request policies “may be causing local

officials to believe and apply the policies in a manner that prohibits or restricts cooperation with ICE

in all respects . . . . [which], of course, would be inconsistent with and prohibited by Section 1373.” Id.
at 8.

43. In the OIG Memo, the Federal government also endorses the view that local
jurisdictions hinder the enforcement of Federal immigration law if they do not honor detainer requests

or if they place any other limitations on cooperation with ICE. See, e.g., id. at 4 (stating that even
though Section 1373 does not specifically address restrictions by state or local entities on cooperation
with ICE regarding detainers, “[a] primary and frequently cited indicator of limitations placed on
cooperation by state and local jurisdictions with ICE is how the particular state or local jurisdiction
handles immigration detainer requests issued by ICE”).

44, In the OIG Memo, OIG recommended that the U.S. Department of Justice, Office of
Justice Programs (“OJP”) provide JAG recipients clear guidance on their obligation to comply with
Section 1373 and require them to certify that they comply with that section. See id. at 9.

45, In response to these recommendations, in July and October 2016 OJP issued guidance
regarding compliance with Section 1373. See Office of Justice Programs, Guidance Regarding
Compliance with 8 U.S.C. § 1373, U.S. Dep’t Just. (July 7, 2016) (“OJP July Guidance”); Office of
Justice Programs, Additional Guidance Regarding Compliance with 8 U.S.C. § 1373, U.S. Dep’t Just.
(October 6, 2016) (“OJP October Guidance”).

46. In the OJP July Guidance, OJP stated that to comply with Section 1373, “[y]our

personnel must be informed that notwithstanding any state or local policies to the contrary, federal law
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does not allow any government entity or official to prohibit the sending or receiving of information
about an individual’s citizenship or immigration status with any federal, state or local government
entity and officials.” OJP July Guidance at 1 (emphasis added). Accordingly, OJP reads into the law
an affirmative obligation to instruct personnel regarding the substance of Section 1373.

47. In the October 2016 Guidance, OIG stated that all JAG applicants must comply with—
and certify their compliance with—Section 1373. OJP October Guidance at 1.

48.  Asasubgrantee of a JAG grant, San Francisco is required to certify its compliance with
Section 1373.

I1l.  SAN FRANCISCO COMPLIES WITH SECTION 1373

49. San Francisco complies with Section 1373.

50. The plain language of Section 1373 states that “a local government entity or official
may not prohibit, or in any way restrict, any government entity or official from sending to, or
receiving from, [federal immigration officials] information regarding the citizenship or immigration
status . . . of any individual.” 8 U.S.C. § 1373(a). Nothing in San Francisco Administrative Code
Chapters 12H or 121 limits communications regarding citizenship or immigration status in any way.

51.  And, indeed, under ICE’s Secure Communities program (also known as “S-Comm”)
whenever an individual is taken into custody, the person is digitally fingerprinted and those
fingerprints are sent to the California Department of Justice and ultimately the FBI. The FBI forwards
the fingerprints to DHS, which allows ICE to determine the immigration status of everyone in San
Francisco custody.

52. Under Chapter 121 and the TRUST Act, San Francisco does not enforce detainer
requests (see 124, supra), and does not respond to notification requests from the Federal government
unless certain conditions are met (see 928, supra)—but compliance with such requests is not, in fact,
required by Section 1373, which speaks only to communications regarding citizenship and
immigration status. By contrast, San Francisco does comply with criminal warrants.

53.  Also, complying with civil immigration detainer requests alone, in the absence of
probable cause for the detainer, would violate the Fourth Amendment to the United States Constitution

and could subject San Francisco to civil liability for this harm. See Arizona v. United States, 132 S. Ct.
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2492, 2509 (2012) (noting that “[d]etaining individuals solely to verify their immigration status would
raise constitutional concerns”); Morales v. Chadbourne, 793 F.3d 208, 217 (1st Cir. 2015); see also
Melendres v. Arpaio, 695 F.3d 990, 1000-01 (9th Cir. 2012) (applying the Fourth Amendment to
immigration arrests).

54. San Francisco has affirmatively instructed personnel regarding the substance of Section
1373. For example, in a recent memorandum to all San Francisco employees, the San Francisco
Human Resources Director explained: “Although federal law states that a ‘local government entity or
official may not prohibit, or in any way restrict, any government entity or official from sending to, or
receiving from, the Immigration and Naturalization Service information regarding the citizenship or
immigration status, lawful or unlawful, of any individual’ (8 U.S.C. 8 1373), Chapters 12H and 121
impose other types of restrictions, which are consistent with federal law and are summarized below.”
V. THE EXECUTIVE ORDER

55.  OnJanuary 25, 2017, President Donald J. Trump issued the Executive Order attached
as Exhibit 3.3

56. The Executive Order declares that “Sanctuary jurisdictions across the United States
willfully violate Federal law in an attempt to shield aliens from removal from the United States. These
jurisdictions have caused immeasurable harm to the American people and to the very fabric of our
Republic.” Executive Order, at 8799.

57. To address the purported harm caused by Sanctuary Cities, the Executive Order
establishes the policy that “jurisdictions that fail to comply with applicable Federal law do not receive

Federal funds, except as mandated by law.” Id.

3 On January 27, 2017, President Trump issued a second Executive Order relating to
immigration issues entitled, “Protecting The Nation From Foreign Terrorist Entry Into The United
States.” The January 27, 2017 Executive Order barred individuals from certain countries from entering
the United States. Since its issuance, five courts have issued orders granting temporary relief against
the January 27, 2017 Executive Order. See Darweesh v. Trump, United States District Court, Eastern
District of New York, Case No. 17 Civ. 480; Tootkaboni v. Trump, United States District Court,
District of Massachusetts, Case No. 17-cv-10154; Aziz v. Trump, United States District Court, Eastern
District of Virginia, Case No. 1:17-cv-116; Doe v. Trump, United States District Court, Western
District of Washington, Case No. 17-cv-00126; Vayeghan v. Trump, United States District Court,
Central District of California, Case No. CV 17-0702.

COMPLAINT: CCSF v. TRUMP 11
Packet Page 53



© 00 ~N o o b~ w NP

N N N NN NN NN P PR R R R R R e e
©® N o B~ W N P O © O N o o~ W N Bk O

Case 3:17-cv-00485 Document 1 Filed 01/31/17 Page 13 of 41

58. Specifically, Section 9(a) of the Executive Order states: “It is the policy of the
executive branch to ensure, to the fullest extent of the law, that a State, or a political subdivision of a
State, shall comply with 8 U.S.C. 1373.” Id. at 8801.

59.  The Executive Order establishes a funding restriction:

In furtherance of this policy, the Attorney General and the Secretary, in their discretion
and to the extent consistent with law, shall ensure that jurisdictions that willfully refuse
to comply with 8 U.S.C. 1373 (sanctuary jurisdictions) are not eligible to receive
Federal grants, except as deemed necessary for law enforcement purposes by the
Attorney General or the Secretary. The Secretary has the authority to designate, in his
discretion and to the extent consistent with law, a jurisdiction as a sanctuary
jurisdiction.

Id. (the “Funding Restriction™).

60.  The Funding Restriction imposes new funding conditions on existing federal funds that
go beyond the statutory conditions imposed by Congress.

61.  Also, the Funding Restriction imposes funding conditions that are not germane to the
purpose of the funds insofar as it reaches funds that are unrelated to law enforcement or immigration.

62.  The Funding Restriction also imposes conditions so severe that they cross the line
distinguishing encouragement from coercion. The Funding Restriction threatens a significant percent
of San Francisco’s overall budget, including virtually the entire funding stream for critical programs to
its residents, such as Medicaid.

63. Finally, the Funding Restriction imposes new funding conditions that require
jurisdictions to act unconstitutionally insofar as Defendants interpret Section 1373 to require San
Francisco to detain individuals who would otherwise be released from custody. Such detentions would
violate, inter alia, the Fourth Amendment.

64. For all these reasons, the Funding Restriction violates the Tenth Amendment, the
Spending Clause, and Article 1, sec. 1 of the United States Constitution.

65. The Executive Order also mandates enforcement action:

The Attorney General shall take appropriate enforcement action against any entity that
violates 8 U.S.C. 1373, or which has in effect a statute, policy, or practice that prevents
or hinders the enforcement of Federal law.

Id. (the “Enforcement Directive”).
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66. The Enforcement Directive commandeers state and local governments by, inter alia,
compelling them to enforce federal law under threat of legal action, violating Tenth Amendment to the

United States Constitution.

V. DEFENDANTS CHARACTERIZE SAN FRANCISCO AS A SANCTUARY CITY
THAT WILL LOSE FEDERAL FUNDING

67. In the Executive Order, Defendants equate Sanctuary Cities with jurisdictions that fail
to comply with Section 1373.

68. Defendants characterize San Francisco as a Sanctuary City.

69. For example, in a written campaign speech then-candidate Donald J. Trump gave in
Phoenix, Arizona on August 31, 2016, he expressly referred to San Francisco as a Sanctuary City. See
Donald J. Trump: Address on Immigration, Donald J. Trump for President (Aug. 31, 2016),
https://www.donaldjtrump.com/press-releases/donald-j.-trump-address-on-immigration (“Another
victim is Kate Steinle, gunned down in the Sanctuary City of San Francisco by an illegal immigrant
deported five previous times.”).

70. Not only have Defendants made clear that they consider San Francisco a Sanctuary
City, but they have also repeatedly indicated that Sanctuary Cities, like San Francisco, violate federal
law and should have their federal funding revoked.

* In statements to the Daily Caller on July 7, 2015, Congressman Darrell Issa and
Attorney General nominee Senator Jeff Sessions criticized San Francisco and other
sanctuary jurisdictions for failing to honor detainers. Attorney General nominee
Senator Jeff Sessions stated, “This disregarding of detainers and releasing persons
that ICE has put a hold on — it goes against all traditions of law enforcement. Laws
and courtesies within departments — if you have somebody charged with a crime in
one city, you hold them until you complete your business with them . . . . So what
was happening was, ICE authorities were filing detainers and sanctuary cities were
saying, “We’re not gonna honor them. They finished paying for the crime they
committed in our city — we’ve released them.”” Kerry Picket, Sen. Sessions: City

Officials Harboring Illegal Immigrant Felons Could Be Charged with Crime, Daily
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Caller (July 7, 2015, 10:07 PM), http://dailycaller.com/2015/07/07/sen-sessions-
city-officials-harboring-illegal-immigrant-felons-could-be-charged-with-
crime/#ixzz4XE9I12UXx.

On July 8, 2015, Attorney General nominee Senator Jeff Sessions gave a speech to
Congress describing San Francisco as “a jurisdiction that is known to release illegal
immigrants back into the public,” and one which refused to “honor” a detainer
sought by federal authorities. News Release, Office of Senator Jeff Sessions,
Senator Sessions Calls on Congress To Take Up Immigration Reform for
Americans (July 9, 2015), http://www.sessions.senate.gov/public/index.cfm/news-
releases?ID=B7A98B63-8ECA-4A4E-B5C8-4A665F2343DE.

In an interview with Breitbart News in May 2016, then-candidate Donald J. Trump
stated, “Sanctuary cities are a disaster . . . . They’re a safe-haven for criminals and
people that should not have a safe-haven in many cases. It’s just unacceptable.
We’ll be looking at sanctuary cities very hard.” Matthew Boyle, Exclusive —
Donald J. Trump to San Francisco: Sanctuary Cities ‘Unacceptable,” A *Disaster’
Creating ‘Safe-Haven for Criminals’, Breitbart News (May 16, 2016),
http://www.breitbart.com/2016-presidential-race/2016/05/16/exclusive-donald-j-
trump-to-san-francisco-sanctuary-cities-unacceptable-a-disaster-creating-safe-
haven-for-criminals/. This Breitbart news report further stated that, “Trump’s
comments . . . come in response to efforts by far left progressive organizations in
San Francisco to expand that city’s sanctuary city laws.” Id.

Another Breitbart News article published on November 21, 2016 regarding
Sanctuary Cities quoted Texas Republican Congressman John Culberson as stating,
“The law requires cooperation with immigration officials 100 percent of the time.”
Bob Price, Sanctuary Cities Risk Losing DOJ Funds in 2017, Texas Congressman
Says, Breitbart News (Nov. 21, 2016),
http://www.breitbart.com/texas/2016/11/21/sanctuary-cities-risk-losing-doj-funds-

2017-texas-congressman-says/.
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* Ina statement by White House Press Secretary Sean Spicer on January 25, 2017
announcing the issuance of the Executive Order, Spicer stated, “We are going to
strip federal grant money from the sanctuary states and cities that harbor illegal
immigrants. The American people are no longer going to have to be forced to
subsidize this disregard for our laws.” White House, 1/25/17: White House Press
Briefing, YouTube (Jan. 25, 2017),
https://www.youtube.com/watch?v=0aPriMVVvtZA.

71. In a speech at the GOP Congressional Republican Retreat in Philadelphia on January
26, 2017, President Trump reiterated his views on Sanctuary Cities: “And finally, at long last, cracking
down on Sanctuary Cities. It’s time to restore the civil rights of Americans to protect their jobs, their
hopes, and their dreams for a much better future. Congress passed these laws to serve our citizens. It
is about time those laws were properly enforced. They are not enforced.” See Donald J. Trump,
President Trump Remarks at Congressional Republican Retreat, C-Span (Jan 26, 2017),
https://www.c-span.org/video/?422829-1/president-trump-tells-congressional-republicans-now-
deliver.

72. A press release from the Office of the Press Secretary for the White House issued on
January 28, 2017 detailing President Trump’s First Week of Action, reads in relevant part: “President
Trump signed an executive order to ensure that immigration laws are enforced throughout the United
States, including halting federal funding for sanctuary cities.” Press Release, The White House, Office
of the Press Secretary, President Trump’s First Week of Action (Jan. 28, 2017),
https://www.whitehouse.gov/the-press-office/2017/01/28/president-trumps-first-week-action.

73. Defendants’ statements establish their view that Sanctuary Cities, like San Francisco,
violate Section 1373 and will lose federal funding—apparently all or almost all federal funding—
under the Executive Order.

VI. SECTION 1373 AND THE EXECUTIVE ORDER HARM SAN FRANCISCO
A. Section 1373(a) Impermissibly Intrudes on State Sovereignty
74. Section 1373(a) unconstitutionally regulates “States in their sovereign capacity.” Reno,

v. Condon, 528 U.S. 141, 151 (2000). It necessarily regulates governments in their capacities as
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governments. It does not “subject state governments to generally applicable laws.” New York v. U.S.,
505 U.S. 144, 160 (1992). On the contrary, in every possible application, it targets “government
entit[ies] or official[s]” for special treatment. 8 U.S.C. § 1373(a).

75. Congress may not command States to provide the Federal government with information
“that only state officials have access to,” Printz v. United States, 521 U.S. 898, 932 n.17 (1997). The
Federal government must not regulate its fellow governments in their capacities as governments.

76. Also, Section 1373 targets government entities’ and officials’ authority to control their
subordinates—an authority at the heart of a government’s existence as a government. “[A] State can
act only through its officers and agents.” Nevada v. Hicks, 533 U.S. 353, 365 (2001). “Through the
structure of its government, and the character of those who exercise government authority, a State
defines itself as a sovereign.” Gregory v. Ashcroft, 501 U.S. 452, 460 (1991).

77, By preventing state and local governments from directing employees how to handle
information about citizenship and immigration status, Section 1373 makes it impossible for local
jurisdictions freely to choose and clearly to establish how they will handle this information. Under
Section 1373, San Francisco cannot legislate or regulate that government officials and employees will
never share citizenship or immigration information. Yet Congress has no power “to require the States
to govern according to Congress’ instructions.” New York, 505 U.S. at 162 (emphasis added).

78.  Section 1373 mandates uncertainty where Sanctuary City laws seek to provide
certainty. Because of Section 1373, San Francisco cannot tell the public that it will never share
information about citizenship or immigration status. Any attempt to impose a uniform rule is fettered
by the individual discretion of over 30,000 employees and officials. This is not the way San Francisco
chooses to govern. It is chaos imposed by the Federal government.

79. To the extent the Executive Order incorporates Section 1373(a), it is invalid for all of
the reasons described above.

B. Federal Funds Received by San Francisco

80.  San Francisco receives in excess of $1.2 billion annually in federal funds. This is

approximately 13% of San Francisco’s annual budget.
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81.  Only a small percentage of all federal funds received by San Francisco relate to
immigration or law enforcement.

82. San Francisco receives federal funds for entitlement programs for its residents
including Medicaid and Medicare, Temporary Assistance to Needy Families, Supplemental Nutrition
Assistance Program, Foster Care, Child Welfare Programs, and Child Support Services.

83.  San Francisco also receives federal grants for infrastructure and transportation projects,
public health programs, workforce development, supportive housing, and veterans’ services, among
other things.

84.  Congress has established numerous conditions governing eligibility for these funds. For
instance, to receive Medicaid funds, a state must create a state plan that includes assurances to the
Federal government that the state will provide specified types of care and that the state regulates health
insurance providers to ensure access to medical assistance, among many other requirements. 42 U.S.C.
§ 1396(a).

85.  Aswith entitlement programs, most federal grants are awarded based on statutory
eligibility criteria. For example, HUD Community Development Block Grants fund many projects to
combat evictions, maintain stable housing occupancy and supply, and incentivize affordable unit
construction. These grants require the grantee to prepare a statement of community development
objectives and projected use of funds, provide a citizen participation plan, and certify other
enumerated criteria. 42 U.S.C. § 5304.

86. No federal funds received by San Francisco have statutory conditions specifically
requiring compliance with Section 1373.

87.  San Francisco receives most federal funds as reimbursements. Thus, San Francisco is
currently providing services and benefits that the Federal government has agreed to reimburse. The
Executive Order calls into question whether the Federal government will in fact reimburse San
Francisco for these funds. This presents San Francisco with a Hobson’s choice. San Francisco, facing
possible reductions, could cut services now, harming the public. Or San Francisco could continue to

spend knowing that if cuts come they could come suddenly, outside of the budget process, and the San
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Francisco will have to impose service cuts even more radically at that time, given that funds have
already been spent in anticipation of federal reimbursement.

C. Budget Impact of the Executive Order

88.  The Executive Order’s threat to cut federal funds impairs San Francisco’s internal
government operations by hampering its budget process. The threatened loss of federal funds renders
San Francisco unable to prepare a balanced budget for the next fiscal year.

89.  San Francisco has already begun the seven-month process of adopting the annual
budget for the fiscal year beginning on July 1, 2017. On December 13, 2016, the Mayor and the
Controller (San Francisco’s chief financial officer) issued budget instructions to all San Francisco
departments with detailed guidance on the preparation of departments’ budget requests. Public
hearings have begun to consider departmental budget proposals. Most San Francisco departments must
submit their budget requests for the coming fiscal year to the Controller by February 21. The
Controller must submit a consolidated budget proposal to the Mayor by March 1, the Mayor must
submit budget proposal to the Board of Supervisors by June 1, and the Board must approve a balanced
budget by August 1.

90.  The Executive Order’s threat to cut federal funds is manifestly coercive. This is why at
least one jurisdiction has already changed its policy about immigration detainers in response to the
Executive Order. The day after the Executive Order was issued, Miami-Dade County Mayor Carlos
Gimenez instructed the county’s interim corrections director to “fully cooperate” with the Federal
government and comply with all immigration detainer requests, eliminating a previous federal
reimbursement requirement. “It’s really not worth the risk of losing millions of dollars to the residents
of Miami-Dade County in discretionary money from the feds,” said Mayor Gimenez. Ray Sanchez,
Trump’s Sanctuary Crackdown, CNN Politics (Jan. 27, 2017, 6:34 PM ET),
http://www.cnn.com/2017/01/27/politics/miami-dade-mayor-sanctuary-crackdown/. There is little
doubt that is exactly what the President intends in his promise to end sanctuary cities.

D. Community Relations Impact of the Executive Order

91. The Executive Order fosters an atmosphere of fear and distrust between undocumented

immigrants and local government officials in San Francisco.
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92. By heightening undocumented immigrants’ concerns that any interaction with San
Francisco officials will lead to their information being turned over to ICE, the Executive Order
discourages undocumented immigrants from reporting crimes, seeking public health services, and
otherwise engaging with San Francisco programs and services. This threat harms public safety, public
health, and San Francisco’s ability to act in what San Francisco has determined to be the best interest
of its residents, consistent with federal and state law.

93.  The Executive Order undermines San Francisco’s ability to provide critical services not
just to undocumented immigrants, but to all residents. When witnesses and crime victims will not talk
to the police, law enforcement suffers and the entire community is less safe. When children are not
vaccinated or the sick are not treated for communicable diseases, illness spreads throughout the
community. The United States Constitution guarantees states and local governments, such as San
Francisco, that they may make those decisions and do not have to carry out the Federal government’s
immigration programs.

94. San Francisco has been forced to expend its tax dollars educating San Francisco
officials and reassuring residents in response to the Executive Order.

95.  Asaresult, the Executive Order causes the very harms San Francisco’s Sanctuary City
laws were designed to prevent. The Executive Order destroys rather than “foster[s] respect and trust
between law enforcement and residents,” wastes rather than “protect[s] limited local resources,” and
discourages rather than “encourage[s] cooperation between residents and City officials, including
especially law enforcement and public health officers and employees.” San Francisco Administrative
Code Ch. 121.1.

CAUSES OF ACTION

COUNT ONE
DECLARATORY RELIEF - SAN FRANCISCO COMPLIES WITH 8 U.S.C. § 1373

96. Plaintiffs repeat and incorporate by reference each allegation of the prior paragraphs as
if fully set forth herein.
97. San Francisco contends that it complies with Section 1373. San Francisco

Administrative Code Chapters 12H and 121 do not prohibit, or in any way restrict, any government
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entity or official from sending to, or receiving from, the Immigration and Naturalization Service
information regarding the citizenship or immigration status, lawful or unlawful, of any individual.

98. Defendants contend that San Francisco does not comply with Section 1373.

99.  An actual controversy presently exists between San Francisco and Defendants about
whether San Francisco complies with Section 1373.

100. A judicial determination resolving this controversy is necessary and appropriate at this

time.

COUNT TWO
TENTH AMENDMENT -8 U.S.C. § 1373(a) IS UNCONSTITUTIONAL

101. Plaintiffs repeat and incorporate by reference each allegation of the prior paragraphs as
if fully set forth herein.

102. On its face, Section 1373 commandeers state and local governments in violation of the
Tenth Amendment to the Constitution by, inter alia, regulating the “States in their sovereign
capacity,” Reno, 528 U.S. at 151, limiting state authority to regulate internal affairs and determine the
duties and responsibilities of state employees, Gregory, 501 U.S. at 460, and ultimately forcing States
to allow their employees to use state time and state resources to assist in the enforcement of federal
statutes regulating private individuals, Reno, 528 U.S. at 151, and to provide information that belongs
to the State and is available to them only in their official capacity, Printz, 521 U.S. at 932-33 & n.17.

103. As applied to invalidate state and local Sanctuary City laws, like San Francisco
Administrative Code Chapters 12H and 121, which were enacted to further legitimate local interests
grounded in the basic police powers of local government and related to public health and safety,
Section 1373(a) commandeers state and local governments and violates the Tenth Amendment to the

United States Constitution.

COUNT THREE

TENTH AMENDMENT - EXECUTIVE ORDER SECTION 9(A)’S ENFORCEMENT
DIRECTIVE IS UNCONSTITUTIONAL

104. Plaintiffs repeat and incorporate by reference each allegation of the prior paragraphs as
if fully set forth herein.
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105. Executive Order Section 9(a) contains an Enforcement Directive stating: “The Attorney
General shall take appropriate enforcement action against any entity that violates 8 U.S.C. 1373, or
which has in effect a statute, policy, or practice that prevents or hinders the enforcement of Federal
law.” Executive Order, at 8801.

106. The Federal government has taken the position that a state or local jurisdiction that fails
to affirmatively assist federal immigration officials—by, for example, refusing to comply with a
detainer request issued under Section 287.7 of Title 8 of the Code of Federal Regulations—hinders the
enforcement of federal law and violates Section 1373.

107.  Accordingly, the Enforcement Directive commandeers state and local governments,
violating Tenth Amendment to the United States Constitution by, inter alia, compelling them to
enforce a federal program by imprisoning individuals subject to removal at the request of the Federal
government when those individuals would otherwise be released from custody.

PRAYER FOR RELIEF

Wherefore, San Francisco prays that the Court grant the following relief:

1. Declare that 8 U.S.C. Section 1373(a) is unconstitutional and invalid on its face;

2. Enjoin Defendants from enforcing Section 1373(a) or using it as a condition for
receiving federal funds;

3. Declare that Section 1373(a) is invalid as applied to state and local Sanctuary City laws,
like San Francisco Administrative Code Chapters 12H and 121, which were enacted for
legitimate local purposes related to public health and safety;

4, Enjoin Defendants from enforcing Section 1373(a) against jurisdictions that enact
Sanctuary City laws for legitimate local purposes;

5. Declare that San Francisco complies with Section 1373;

6. Enjoin Defendants from designating San Francisco as a jurisdiction that fails to comply
with Section 1373;

7. Enjoin unconstitutional applications of the Enforcement Directive in Executive Order
Section 9(a);

8. Award San Francisco reasonable costs and attorney’s fees; and
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0. Grant any other further relief that the Court deems fit and proper.

Dated: January 31, 2017

DENNIS J. HERRERA
City Attorney
RONALD FLYNN
JESSE C. SMITH
YVONNE R. MERE
MOLLIE M. LEE
SARA J. EISENBERG
Deputy City Attorneys

By: /s/ Dennis J. Herrera
DENNIS J. HERRERA
City Attorney

By: /s/ Mollie M. Lee
MOLLIE M. LEE
Deputy City Attorney

Attorneys for Plaintiff

CITY AND COUNTY OF SAN FRANCISCO
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FILER’S ATTESTATION

I, Mollie M. Lee, am the ECF user whose identification and password are being used to file
this COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF. Pursuant to Civil Local

Rule 5-1(i)(3), | hereby attest that the other above-named signatories concur in this filing.
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San Francisco Administrative Code

CHAPTER 12H:
IMMIGRATION STATUS

Sec. 12H.1. City and County of Refuge.

Sec. 12H.2. Use of City Funds Prohibited.

Sec. 12H.3. Clerk of Board to Transmit Copies of this Chapter; Informing City Employees.
Sec. 12H 4. Enforcement.

Sec. 12H.5. City Undertaking Limited to Promotion of General Welfare.

Sec. 12H.6. Severability.

SEC. 12H.1. CITY AND COUNTY OF REFUGE.

It is hereby affirmed that the City and County of San Francisco is a City and County of Refuge.

(Added by Ord. 375-89, App. 10/24/89)

SEC. 12H.2. USE OF CITY FUNDS PROHIBITED.

No department, agency, commission, officer, or employee of the City and County of San Francisco shall use
any City funds or resources to assist in the enforcement of Federal immigration law or to gather or disseminate
information regarding release status of individuals or any other such personal information as defined in Chapter
121 in the City and County of San Francisco unless such assistance is required by Federal or State statute,
regulation, or court decision. The prohibition set forth in this Chapter 12H shall include, but shall not be limited
to:

(a) Assisting or cooperating, in one's official capacity, with any investigation, detention, or arrest procedures,
public or clandestine, conducted by the Federal agency charged with enforcement of the Federal immigration
law and relating to alleged violations of the civil provisions of the Federal immigration law, except as permitted
under Administrative Code Section 121.3.

(b) Assisting or cooperating, in one's official capacity, with any investigation, surveillance, or gathering of
information conducted by foreign governments, except for cooperation related to an alleged violation of City
and County, State, or Federal criminal laws.

(¢) Requesting information about, or disseminating information, in one's official capacity, regarding the
release status of any individual or any other such personal information as defined in Chapter 121, except as
permitted under Administrative Code Section 121.3, or conditioning the provision of services or benefits by the
City and County of San Francisco upon immigration status, except as required by Federal or State statute or
regulation, City and County public assistance criteria, or court decision.

(d) Including on any application, questionnaire, or interview form used in relation to benefits, services, or
opportunities provided by the City and County of San Francisco any question regarding immigration status
other than those required by Federal or State statute, regulation, or court decision. Any such questions existing
or being used by the City and County at the time this Chapter is adopted shall be deleted within sixty days of the
adoption of this Chapter.

) ) Packet Page 68
http://library.amlegal.com/alpscripts/get-content.aspx 1/31/2017



CHAPTER 12H: IMMIGRATION STATUS Page 2 of 2
(Added by Ord. 375-59386 JoL40VaRARERy GXO6bHIE Ridno FeE D AL3 LR 2088k 24-Qf 4l No. 160022, App.

6/17/2016, Eff. 7/17/2016)

SEC. 12H.2-1. [REPEALED.]

(Added by Ord. 282-92, App. 9/4/92; amended by Ord. 238-93, App. 8/4/93; Ord. 228-09, File No. 091032, App. 10-28-2009; repealed by Ord.
96-16 , File No. 160022, App. 6/17/2016, Eff. 7/17/2016)

SEC. 12H.3. CLERK OF BOARD TO TRANSMIT COPIES OF THIS
CHAPTER; INFORMING CITY EMPLOYEES.

The Clerk of the Board of Supervisors shall send copies of this Chapter, including any future amendments
thereto that may be made, to every department, agency and commission of the City and County of San
Francisco, to California's United States Senators, and to the California Congressional delegation, the
Commissioner of the Federal agency charged with enforcement of the Federal immigration law, the United
States Attorney General, and the Secretary of State and the President of the United States. Each appointing
officer of the City and County of San Francisco shall inform all employees under her or his jurisdiction of the
prohibitions in this ordinance, the duty of all of her or his employees to comply with the prohibitions in this
ordinance, and that employees who fail to comply with the prohibitions of the ordinance shall be subject to
appropriate disciplinary action. Each City and County employee shall be given a written directive with
instructions for implementing the provisions of this Chapter.

(Added by Ord. 375-89, App. 10/24/89; Ord. 228-09, File No. 091032, App. 10-28-2009)

SEC. 12H.4. ENFORCEMENT.

The Human Rights Commission shall review the compliance of the City and County departments, agencies,
commissions and employees with the mandates of this ordinance in particular instances in which there is
question of noncompliance or when a complaint alleging noncompliance has been lodged.

(Added by Ord. 375-89, App. 10/24/89)

SEC. 12H.5. CITY UNDERTAKING LIMITED TO PROMOTION OF
GENERAL WELFARE.

In undertaking the adoption and enforcement of this Chapter, the City is assuming an undertaking only to
promote the general welfare. This Chapter is not intended to create any new rights for breach of which the City
is liable in money damages to any person who claims that such breach proximately caused injury. This section
shall not be construed to limit or proscribe any other existing rights or remedies possessed by such person.

(Added by Ord. 375-89, App. 10/24/89)

SEC. 12H.6. SEVERABILITY.

If any part of this ordinance, or the application thereof, is held to be invalid, the remainder of this ordinance
shall not be affected thereby, and this ordinance shall otherwise continue in full force and effect. To this end,
the provisions of this ordinance, and each of them, are severable.

(Added by Ord. 375-89, App. 10/24/89)
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San Francisco Administrative Code

CHAPTER 121:
CIVIL IMMIGRATION DETAINERS

Sec. 121.1. Findings.

Sec. 121.2. Definitions.

Sec. 121.3. Restrictions on Law Enforcement Officials.
Sec. 121.4. Purpose of this Chapter.

Sec. 121.5. Semiannual Report.

Sec. 121.6. Severability.

Sec. 121.7. Undertaking for the General Welfare.

SEC. 121.1. FINDINGS.

The City and County of San Francisco (the "City") is home to persons of diverse racial, ethnic, and national
backgrounds, including a large immigrant population. The City respects, upholds, and values equal protection
and equal treatment for all of our residents, regardless of immigration status. Fostering a relationship of trust,
respect, and open communication between City employees and City residents is essential to the City's core
mission of ensuring public health, safety, and welfare, and serving the needs of everyone in the community,
including immigrants. The purpose of this Chapter 121, as well as of Administrative Code Chapter 12H, is to
foster respect and trust between law enforcement and residents, to protect limited local resources, to encourage
cooperation between residents and City officials, including especially law enforcement and public health
officers and employees, and to ensure community security, and due process for all.

The United States Immigration and Customs Enforcement ("ICE") is responsible for enforcing the civil
immigration laws. ICE's programs, including Secure Communities and its replacement, the Priority
Enforcement Program ("PEP"), seek to enlist local law enforcement's voluntary cooperation and assistance in its
enforcement efforts. In its description of PEP, ICE explains that all requests under PEP are for voluntary action
and that any request is not an authorization to detain persons at the expense of the federal government. The
federal government should not shift the financial burden of federal civil immigration enforcement, including
personnel time and costs relating to notification and detention, onto local law enforcement by requesting that
local law enforcement agencies continue detaining persons based on non-mandatory civil immigration detainers
or cooperating and assisting with requests to notify ICE that a person will be released from local custody. It is
not a wise and effective use of valuable City resources at a time when vital services are being cut.

ICE's Secure Communities program (also known as "S-Comm") shifted the burden of federal civil
immigration enforcement onto local law enforcement. S-Comm came into operation after the state sent
fingerprints that state and local law enforcement agencies had transmitted to the California Department of
Justice ("Cal DOJ") to positively identify the arrestees and to check their criminal history. The FBI would
forward the fingerprints to the Department of Homeland Security ("DHS") to be checked against immigration
and other databases. To give itself time to take a detainee into immigration custody, ICE would send an
Immigration Detainer — Notice of Action (DHS Form [-247) to the local law enforcement official requesting
that the local law enforcement official hold the individual for up to 48 hours after that individual would
otherwise be released ("civil immigration detainers"). Civil Immigration detainers may be issued without
evidentiary support or probable cause by border patrol agents, aircraft pilots, special agents, deportation
officers, immigration inspectors, and immigration adjudication officers.
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regulation authorizing civil immigration detainers provides no minimum standard of proof for their issuance,
there are serious questions as to their constitutionality. Unlike criminal warrants, which must be supported by
probable cause and issued by a neutral magistrate, there are no such requirements for the issuance of a civil
immigration detainer. Several federal courts have ruled that because civil immigration detainers and other ICE
"Notice of Action" documents are issued without probable cause of criminal conduct, they do not meet the
Fourth Amendment requirements for state or local law enforcement officials to arrest and hold an individual in
custody. (Miranda-Olivares v. Clackamas Co., No. 3:12-cv-02317-ST *17 (D.Or. April 11, 2014) (finding that
detention pursuant to an immigration detainer is a seizure that must comport with the Fourth Amendment). See
alsoMorales v. Chadbourne, 996 F. Supp. 2d 19, 29 (D.R.1 2014); Villars v. Kubiatowski, No. 12-cv-4586 *10-
12 (N.D. I11. filed May 5, 2014).)

On December 4, 2012, the Attorney General of California, Kamala Harris, clarified the responsibilities of
local law enforcement agencies under S-Comm. The Attorney General clarified that S-Comm did not require
state or local law enforcement officials to determine an individual's immigration status or to enforce federal
immigration laws. The Attorney General also clarified that civil immigration detainers are voluntary requests to
local law enforcement agencies that do not mandate compliance. California local law enforcement agencies may
determine on their own whether to comply with non-mandatory civil immigration detainers. In a June 25, 2014,
bulletin, the Attorney General warned that a federal court outside of California had held a county liable for
damages where it voluntarily complied with an ICE request to detain an individual, and the individual was
otherwise eligible for release and that local law enforcement agencies may also be held liable for such conduct.
Over 350 jurisdictions, including Washington, D.C., Cook County, Illinois, and many of California's 58
counties, have already acknowledged the discretionary nature of civil immigration detainers and are declining to
hold people in their jails for the additional 48 hours as requested by ICE. Local law enforcement agencies'
responsibilities, duties, and powers are regulated by state law. However, complying with non-mandatory civil
immigration detainers frequently raises due process concerns.

According to Section 287.7 of Title 8 of the Code of Federal Regulations, the City is not reimbursed by the
federal government for the costs associated with civil immigration detainers alone. The full cost of responding
to a civil immigration detainer can include, but is not limited to, extended detention time, the administrative
costs of tracking and responding to detainers, and the legal liability for erroneously holding an individual who is
not subject to a civil immigration detainer. Compliance with civil immigration detainers and involvement in
civil immigration enforcement diverts limited local resources from programs that are beneficial to the City.

The City seeks to protect public safety, which is founded on trust and cooperation of community residents and
local law enforcement. However, civil immigration detainers and notifications regarding release undermine
community trust of law enforcement by instilling fear in immigrant communities of coming forward to report
crimes and cooperate with local law enforcement agencies. A 2013 study by the University of Illinois, entitled
"Insecure Communities: Latino Perceptions of Police Involvement in Immigration Enforcement," found that at
least 40% of Latinos surveyed are less likely to provide information to police because they fear exposing
themselves, family, or friends to a risk of deportation. Indeed, civil immigration detainers have resulted in the
transfer of victims of crime, including domestic violence victims, to ICE.

The City has enacted numerous laws and policies to strengthen communities and to build trust between
communities and local law enforcement. Local cooperation and assistance with civil immigration enforcement
undermines community policing strategies.

In 2014, DHS ended the Secure Communities program and replaced it with PEP. PEP and S-Comm share
many similarities. Just as with S-Comm, PEP uses state and federal databases to check an individual's
fingerprints against immigration and other databases. PEP employs a number of tactics to facilitate transfers of
individuals from local jails to immigration custody.

First, PEP uses a new form (known as DHS Form [-247N), which requests notification from local jails about
an individual's release date prior to his or her release from local custody. As with civil immigration detainers,
these notification requests are issued by immigration officers without judicial oversight, thus raising questions
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immigration agents are unable to be present at the time of the person's release from local custody.

Second, under PEP, ICE will continue to issue civil immigration detainer requests where local law
enforcement officials are willing to respond to the requests, and in instances of "special circumstances," a term
that has yet to be defined by DHS. Despite federal courts finding civil immigration detainers do not meet Fourth
Amendment requirements, local jurisdictions are often unable to confirm whether or not a detention request is
supported by probable cause or has been reviewed by a neutral magistrate.

The increase in information-sharing between local law enforcement and immigration officials raises serious
concerns about privacy rights. Across the country, including in the California Central Valley, there has been an
increase of ICE agents stationed in jails, who often have unrestricted access to jail databases, booking logs, and
other documents that contain personal information of all jail inmates.

The City has an interest in ensuring that confidential information collected in the course of carrying out its
municipal functions, including but not limited to public health programs and criminal investigations, is not used
for unintended purposes that could hamper collection of information vital to those functions. To carry out public
health programs, the City must be able to reliably collect confidential information from all residents. To solve
crimes and protect the public, local law enforcement depends on the cooperation of all City residents.
Information gathering and cooperation may be jeopardized if release of personal information results in a person
being taken into immigration custody.

In late 2015, Pedro Figueroa, an immigrant father of an 8-year-old U.S. citizen, sought the San Francisco
Police Department's help in locating his stolen vehicle. When Mr. Figueroa went to the police station to retrieve
his car, which police had located, he was detained for some time by police officers before being released, and an
ICE agent was waiting to take him into immigration custody immediately as he left the police station. It was
later reported that both the Police Department and the San Francisco Sheriff's Department had contact with ICE
officials while Mr. Figueroa was at the police station. He spent over two months in an immigration detention
facility and remains in deportation proceedings. Mr. Figueroa's case has raised major concerns about local law
enforcement's relationship with immigration authorities, and has weakened the immigrant community's
confidence in policing practices. Community cooperation with local law enforcement is critical to investigating
and prosecuting crimes. Without the cooperation of crime victims — like Mr. Figueroa — and witnesses, local law
enforcement's ability to investigate and prosecute crime, particularly in communities with large immigrant
populations, will be seriously compromised.

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96-16 , File No. 160022, App. 6/17/2016, Eff.
7/17/2016)

(Former Sec. 121.1 added by Ord. 391-90, App. 12/6/90; amended by Ord. 409-97, App. 10/31/97; Ord. 38-01, File No. 010010, App.
3/16/2001; repealed by Ord. 171-03, File No. 030422, App. 7/3/2003)

SEC. 121.2. DEFINITIONS.

"Administrative warrant" means a document issued by the federal agency charged with the enforcement of the
Federal immigration law that is used as a non-criminal, civil warrant for immigration purposes.

"Eligible for release from custody" means that the individual may be released from custody because one of the
following conditions has occurred:

(a) All criminal charges against the individual have been dropped or dismissed.

(b) The individual has been acquitted of all criminal charges filed against him or her.

(¢) The individual has served all the time required for his or her sentence.

(d) The individual has posted a bond, or has been released on his or her own recognizance.

(e) The individual has been referred to pre-trial diversion services.

. . Packet Page 72
http://library.amlegal.com/alpscripts/get-content.aspx 1/31/2017



CHAPTER 12I: CIVIL IMMIGRATION DETAINERS _ Page 4 of 7
(f) The individust 8GR i%Y PR P RIHBERhder §IEI 21534( 1w Page 32 of 41

"Civil immigration detainer" means a non-mandatory request issued by an authorized federal immigration
officer under Section 287.7 of Title 8 of the Code of Federal Regulations, to a local law enforcement official to
maintain custody of an individual for a period not to exceed 48 hours and advise the authorized federal
immigration officer prior to the release of that individual.

"Convicted" means the state of having been proved guilty in a judicial proceeding, unless the convictions have
been expunged or vacated pursuant to applicable law. The date that an individual is Convicted starts from the
date of release.

"Firearm" means a device, designed to be used as a weapon, from which is expelled through a barrel, a
projectile by the force of an explosion or other form of combustion as defined in Penal Code Section 16520.

"Law enforcement official" means any City Department or officer or employee of a City Department,
authorized to enforce criminal statutes, regulations, or local ordinances; operate jails or maintain custody of
individuals in jails; and operate juvenile detention facilities or maintain custody of individuals in juvenile
detention facilities.

"Notification request" means a non-mandatory request issued by an authorized federal immigration officer to
a local law enforcement official asking for notification to the authorized immigration officer of an individual's
release from local custody prior to the release of an individual from local custody. Notification requests may
also include informal requests for release information by the Federal agency charged with enforcement of the
Federal immigration law.

"Personal information" means any confidential, identifying information about an individual, including, but not
limited to, home or work contact information, and family or emergency contact information.

"Serious Felony" means all serious felonies listed under Penal Code Section 1192.7(c) that also are defined as
violent felonies under Penal Code Section 667.5(¢c); rape as defined in Penal Code Sections 261, and 262;
exploding a destructive device with intent to injure as defined in Penal Code Section 18740; assault on a person
with caustic chemicals or flammable substances as defined in Penal Code Section 244; shooting from a vehicle
at a person outside the vehicle or with great bodily injury as defined in Penal Code Sections 26100(c) and (d).

"Violent Felony" means any crime listed in Penal Code Section 667.5(¢c); human trafficking as defined in
Penal Code Section 236.1; felony assault with a deadly weapon as defined in Penal Code Section 245; any
crime involving use of a firearm, assault weapon, machine gun, or .50 BMG rifle, while committing or
attempting to commit a felony that is charged as a sentencing enhancement as listed in Penal Code Sections
12022.4 and 12022.5.

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96-16 , File No. 160022, App. 6/17/2016, Eft.
7/17/2016)

(Former Sec. 121.2 added by Ord. 391-90, App. 12/6/90; amended by Ord. 278-96, App. 7/3/96; Ord. 409-97, App. 10/31/97; Ord. 38-01, File
No. 010010, App. 3/16/2001; repealed by Ord. 171-03, File No. 030422, App. 7/3/2003)

SEC. 121.3. RESTRICTIONS ON LAW ENFORCEMENT OFFICIALS.

(a) Except as provided in subsection (b), a law enforcement official shall not detain an individual on the
basis of a civil immigration detainer after that individual becomes eligible for release from custody.

(b) Law enforcement officials may continue to detain an individual in response to a civil immigration
detainer for up to 48 hours after that individual becomes eligible for release if the continued detention is
consistent with state and federal law, and the individual meets both of the following criteria:

(1) The individual has been Convicted of a Violent Felony in the seven years immediately prior to the date
of the civil immigration detainer; and
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Felony and has ordered the individual to answer to the same pursuant to Penal Code Section 872.

In determining whether to continue to detain an individual based solely on a civil immigration detainer as
permitted in this subsection (b), law enforcement officials shall consider evidence of the individual's
rehabilitation and evaluate whether the individual poses a public safety risk. Evidence of rehabilitation or other
mitigating factors to consider includes, but is not limited to: the individual's ties to the community, whether the
individual has been a victim of any crime, the individual's contribution to the community, and the individual's
participation in social service or rehabilitation programs.

This subsection (b) shall expire by operation of law on October 1, 2016, or upon a resolution passed by the
Board of Supervisors that finds for purposes of this Chapter, the federal government has enacted comprehensive
immigration reform that diminishes the need for this subsection (b), whichever comes first.

(c) Except as provided in subsection (d), a law enforcement official shall not respond to a federal
immigration officer's notification request.

(d) Law Enforcement officials may respond to a federal immigration officer's notification request if the
individual meets both of the following criteria:

(1) The individual either:

(A) has been Convicted of a Violent Felony in the seven years immediately prior to the date of the
notification request; or

(B) has been Convicted of a Serious Felony in the five years immediately prior to the date of the
notification request; or

(C) has been Convicted of three felonies identified in Penal Code sections 1192.7(c) or 667.5(¢c), or
Government Code sections 7282.5(a)(2) or 7282.5(a)(3), other than domestic violence, arising out of three
separate incidents in the five years immediately prior to the date of the notification request; and

(2) A magistrate has determined that there is probable cause to believe the individual is guilty of a felony
identified in Penal Code sections 1192.7(c) or 667.5(c), or Government Code sections 7282.5(a)(2) or 7282.5(a)
(3), other than domestic violence, and has ordered the individual to answer to the same pursuant to Penal Code
Section 872.

In determining whether to respond to a notification request as permitted by this subsection (d), law
enforcement officials shall consider evidence of the individual's rehabilitation and evaluate whether the
individual poses a public safety risk. Evidence of rehabilitation or other mitigating factors to consider includes,
but is not limited to, the individual's ties to the community, whether the individual has been a victim of any
crime, the individual's contribution to the community, and the individual's participation in social service or
rehabilitation programs.

(e) Law enforcement officials shall not arrest or detain an individual, or provide any individual's personal
information to a federal immigration officer, on the basis of an administrative warrant, prior deportation order,
or other civil immigration document based solely on alleged violations of the civil provisions of immigration
laws.

(f) Law enforcement officials shall make good faith efforts to seek federal reimbursement for all costs
incurred in continuing to detain an individual, after that individual becomes eligible for release, in response
each civil immigration detainer.

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96-16 , File No. 160022, App. 6/17/2016, EfT.
7/17/2016)

(Former Sec. 121.3 added by Ord. 391-90, App. 12/6/90; amended by Ord. 409-97, App. 10/31/97; Ord. 38-01, File No. 010010, App.
3/16/2001; repealed by Ord. 171-03, File No. 030422, App. 7/3/2003)

SEC. 121.4. PURPOSE OF THIS CHAPTER.
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The intent of this Chapter 121 is to address requests for non-mandatory civil immigration detainers, voluntary
notification of release of individuals, transmission of personal information, and civil immigration documents
based solely on alleged violations of the civil provisions of immigration laws. Nothing in this Chapter shall be
construed to apply to matters other than those relating to federal civil immigration detainers, notification of
release of individuals, transmission of personal information, or civil immigration documents, based solely on
alleged violations of the civil provisions of immigration laws. In all other respects, local law enforcement
agencies may continue to collaborate with federal authorities to protect public safety. This collaboration
includes, but is not limited to, participation in joint criminal investigations that are permitted under local policy
or applicable city or state law.

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96-16 , File No. 160022, App. 6/17/2016, Eft.
7/17/2016)

(Former Sec. 121.4 added by Ord. 391-90, App. 12/6/90; amended by Ord. 409-97, App. 10/31/97; Ord. 38-01, File No. 010010, App.
3/16/2001; repealed by Ord. 171-03, File No. 030422, App. 7/3/2003)

SEC. 121.5. SEMIANNUAL REPORT.

By no later than July 1, 2014, the Sheriff and Juvenile Probation Officer shall each provide to the Board of
Supervisors and the Mayor a written report stating the number of detentions that were solely based on civil
immigration detainers during the first six months following the effective date of this Chapter, and detailing the
rationale behind each of those civil immigration detainers. Thereafter, the Sheriff and Juvenile Probation
Officer shall each submit a written report to the Board of Supervisors and the Mayor, by January 1st and July
Ist of each year, addressing the following issues for the time period covered by the report:

(a) adescription of all communications received from the Federal agency charged with enforcement of the
Federal immigration law, including but not limited to the number of civil immigration detainers, notification
requests, or other types of communications.

(b) a description of any communications the Department made to the Federal agency charged with
enforcement of the Federal immigration law, including but not limited to any Department's responses to inquires
as described in subsection 121.5 and the Department's determination of the applicability of subsections 121.3(b),
121.3(d) and 121.3(e).

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96-16 , File No. 160022, App. 6/17/2016, Eft.
7/17/2016)

(Former Sec. 121.5 added by Ord. 391-90, App. 12/6/90; amended by Ord. 304-92, App. 9/29/92; Ord. 409-97, App. 10/31/97; Ord. 38-01, File
No. 010010, App. 3/16/2001; repealed by Ord. 171-03, File No. 030422, App. 7/3/2003)

SEC. 121.6. SEVERABILITY.

If any section, subsection, sentence, clause, phrase, or word of this Chapter 121 or it! application, is for any
reason held to be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision
shall not affect the validity of the remaining portions of this Chapter 12I. The Board of Supervisors hereby
declares that it would have passed this Chapter 121 and each and every section, subsection, sentence, clause,
phrase, and word not declared invalid or unconstitutional without regard to whether any other portion of this
Chapter 121 would be subsequently declared invalid or unconstitutional.

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013)

(Former Sec. 121.6 added by Ord. 391-90, App. 12/6/90; amended by Ord. 409-97, App. 10/31/97; Ord. 38-01, File No. 010010, App.
3/16/2001; repealed by Ord. 171-03, File No. 030422, App. 7/3/2003)

CODIFICATION NOTE

1. Soin Ord. 204-13.

SEC. 121.7. UNDERTAKING FOR THE GENERAL WELFARE.
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In enacting and 1&@8&1&&@%&9%@5&%%%@&% ishal ?lﬂnqgréggr{ %Zldé?ﬁgﬁqg %Iﬁ%} promote the

general welfare. It is not assuming, nor is it imposing on its officers and employees, an obligation for breach of
which it is liable in money damages to any person who claims that such breach proximately caused injury.

(Added by Ord. 204-13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013)

(Former Sec. 121.7 added by Ord. 391-90, App. 12/6/90; amended by Ord. 38-01, File No. 010010, App. 3/16/2001; repealed by Ord. 171-03,
File No. 030422, App. 7/3/2003)

SEC. 121.8.

(Added by Ord. 391-90, App. 12/6/90; amended by Ord. 409-97, App. 10/31/97; Ord. 38-01, File No. 010010, App. 3/16/2001; repealed by Ord.
171-03, File No. 030422, App. 7/3/2003)

SEC. 121.10.

(Added by Ord. 391-90, App. 12/6/90; amended by Ord. 38-01, File No. 010010, App. 3/16/2001; repealed by Ord. 171-03, File No. 030422,
App. 7/3/2003)

SEC. 121.11.

(Added by Ord. 391-90, App. 12/6/90; amended by Ord. 38-01, File No. 010010, App. 3/16/2001; repealed by Ord. 171-03, File No. 030422,
App. 7/3/2003)
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Presidential Documents

Executive Order 13768 of January 25, 2017

Enhancing Public Safety in the Interior of the United States

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Immigration and Nation-
ality Act (INA) (8 U.S.C. 1101 et seq.), and in order to ensure the public
safety of the American people in communities across the United States
as well as to ensure that our Nation’s immigration laws are faithfully exe-
cuted, I hereby declare the policy of the executive branch to be, and order,
as follows:

Section 1. Purpose. Interior enforcement of our Nation’s immigration laws
is critically important to the national security and public safety of the
United States. Many aliens who illegally enter the United States and those
who overstay or otherwise violate the terms of their visas present a significant
threat to national security and public safety. This is particularly so for
aliens who engage in criminal conduct in the United States.

Sanctuary jurisdictions across the United States willfully violate Federal
law in an attempt to shield aliens from removal from the United States.
These jurisdictions have caused immeasurable harm to the American people
and to the very fabric of our Republic.

Tens of thousands of removable aliens have been released into communities
across the country, solely because their home countries refuse to accept
their repatriation. Many of these aliens are criminals who have served time
in our Federal, State, and local jails. The presence of such individuals
in the United States, and the practices of foreign nations that refuse the
repatriation of their nationals, are contrary to the national interest.

Although Federal immigration law provides a framework for Federal-State
partnerships in enforcing our immigration laws to ensure the removal of
aliens who have no right to be in the United States, the Federal Government
has failed to discharge this basic sovereign responsibility. We cannot faith-
fully execute the immigration laws of the United States if we exempt classes
or categories of removable aliens from potential enforcement. The purpose
of this order is to direct executive departments and agencies (agencies)
to employ all lawful means to enforce the immigration laws of the United
States.

Sec. 2. Policy. It is the policy of the executive branch to:

(a) Ensure the faithful execution of the immigration laws of the United
States, including the INA, against all removable aliens, consistent with Article
II, Section 3 of the United States Constitution and section 3331 of title
5, United States Code;

(b) Make use of all available systems and resources to ensure the efficient
and faithful execution of the immigration laws of the United States;

(c) Ensure that jurisdictions that fail to comply with applicable Federal
law do not receive Federal funds, except as mandated by law;

(d) Ensure that aliens ordered removed from the United States are promptly
removed; and

(e) Support victims, and the families of victims, of crimes committed
by removable aliens.

Sec. 3. Definitions. The terms of this order, where applicable, shall have
the meaning provided by section 1101 of title 8, United States Code.
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Sec. 4. Enforcement of the Immigration Laws in the Interior of the United
States. In furtherance of the policy described in section 2 of this order,
I hereby direct agencies to employ all lawful means to ensure the faithful
execution of the immigration laws of the United States against all removable
aliens.

Sec. 5. Enforcement Priorities. In executing faithfully the immigration laws
of the United States, the Secretary of Homeland Security (Secretary) shall
prioritize for removal those aliens described by the Congress in sections
212(a)(2), (a)(3), and (a)(6)(C), 235, and 237(a)(2) and (4) of the INA (8
U.S.C. 1182(a)(2), (a)(3), and (a)(6)(C), 1225, and 1227(a)(2) and (4)), as
well as removable aliens who:

(a) Have been convicted of any criminal offense;

(b) Have been charged with any criminal offense, where such charge
has not been resolved;

(c) Have committed acts that constitute a chargeable criminal offense;

(d) Have engaged in fraud or willful misrepresentation in connection
with any official matter or application before a governmental agency;

(e) Have abused any program related to receipt of public benefits;

(f) Are subject to a final order of removal, but who have not complied
with their legal obligation to depart the United States; or

(g) In the judgment of an immigration officer, otherwise pose a risk to
public safety or national security.

Sec. 6. Civil Fines and Penalties. As soon as practicable, and by no later
than one year after the date of this order, the Secretary shall issue guidance
and promulgate regulations, where required by law, to ensure the assessment
and collection of all fines and penalties that the Secretary is authorized
under the law to assess and collect from aliens unlawfully present in the
United States and from those who facilitate their presence in the United
States.

Sec. 7. Additional Enforcement and Removal Officers. The Secretary, through
the Director of U.S. Immigration and Customs Enforcement, shall, to the
extent permitted by law and subject to the availability of appropriations,
take all appropriate action to hire 10,000 additional immigration officers,
who shall complete relevant training and be authorized to perform the
law enforcement functions described in section 287 of the INA (8 U.S.C.
1357).

Sec. 8. Federal-State Agreements. It is the policy of the executive branch
to empower State and local law enforcement agencies across the country
to perform the functions of an immigration officer in the interior of the
United States to the maximum extent permitted by law.

(a) In furtherance of this policy, the Secretary shall immediately take
appropriate action to engage with the Governors of the States, as well as
local officials, for the purpose of preparing to enter into agreements under
section 287(g) of the INA (8 U.S.C. 1357(g)).

(b) To the extent permitted by law and with the consent of State or
local officials, as appropriate, the Secretary shall take appropriate action,
through agreements under section 287(g) of the INA, or otherwise, to author-
ize State and local law enforcement officials, as the Secretary determines
are qualified and appropriate, to perform the functions of immigration officers
in relation to the investigation, apprehension, or detention of aliens in
the United States under the direction and the supervision of the Secretary.
Such authorization shall be in addition to, rather than in place of, Federal
performance of these duties.

(c) To the extent permitted by law, the Secretary may structure each
agreement under section 287(g) of the INA in a manner that provides the
most effective model for enforcing Federal immigration laws for that jurisdic-
tion.
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Sec. 9. Sanctuary Jurisdictions. Tt is the policy of the executive branch
to ensure, to the fullest extent of the law, that a State, or a political subdivi-
sion of a State, shall comply with 8 U.S.C. 1373.

(a) In furtherance of this policy, the Attorney General and the Secretary,
in their discretion and to the extent consistent with law, shall ensure that
jurisdictions that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary
jurisdictions) are not eligible to receive Federal grants, except as deemed
necessary for law enforcement purposes by the Attorney General or the
Secretary. The Secretary has the authority to designate, in his discretion
and to the extent consistent with law, a jurisdiction as a sanctuary jurisdic-
tion. The Attorney General shall take appropriate enforcement action against
any entity that violates 8 U.S.C. 1373, or which has in effect a statute,
policy, or practice that prevents or hinders the enforcement of Federal
law.

(b) To better inform the public regarding the public safety threats associated
with sanctuary jurisdictions, the Secretary shall utilize the Declined Detainer
Outcome Report or its equivalent and, on a weekly basis, make public
a comprehensive list of criminal actions committed by aliens and any juris-
diction that ignored or otherwise failed to honor any detainers with respect
to such aliens.

(c) The Director of the Office of Management and Budget is directed
to obtain and provide relevant and responsive information on all Federal
grant money that currently is received by any sanctuary jurisdiction.

Sec. 10. Review of Previous Immigration Actions and Policies. (a) The Sec-
retary shall immediately take all appropriate action to terminate the Priority
Enforcement Program (PEP) described in the memorandum issued by the
Secretary on November 20, 2014, and to reinstitute the immigration program
known as “Secure Communities” referenced in that memorandum.

(b) The Secretary shall review agency regulations, policies, and procedures
for consistency with this order and, if required, publish for notice and
comment proposed regulations rescinding or revising any regulations incon-
sistent with this order and shall consider whether to withdraw or modify
any inconsistent policies and procedures, as appropriate and consistent with
the law.

(c) To protect our communities and better facilitate the identification,
detention, and removal of criminal aliens within constitutional and statutory
parameters, the Secretary shall consolidate and revise any applicable forms
to more effectively communicate with recipient law enforcement agencies.

Sec. 11. Department of Justice Prosecutions of Immigration Violators. The
Attorney General and the Secretary shall work together to develop and
implement a program that ensures that adequate resources are devoted to
the prosecution of criminal immigration offenses in the United States, and
to develop cooperative strategies to reduce violent crime and the reach
of transnational criminal organizations into the United States.

Sec. 12. Recalcitrant Countries. The Secretary of Homeland Security and
the Secretary of State shall cooperate to effectively implement the sanctions
provided by section 243(d) of the INA (8 U.S.C. 1253(d)), as appropriate.
The Secretary of State shall, to the maximum extent permitted by law,
ensure that diplomatic efforts and negotiations with foreign states include
as a condition precedent the acceptance by those foreign states of their
nationals who are subject to removal from the United States.

Sec. 13. Office for Victims of Crimes Committed by Removable Aliens. The
Secretary shall direct the Director of U.S. Immigration and Customs Enforce-
ment to take all appropriate and lawful action to establish within U.S.
Immigration and Customs Enforcement an office to provide proactive, timely,
adequate, and professional services to victims of crimes committed by remov-
able aliens and the family members of such victims. This office shall provide
quarterly reports studying the effects of the victimization by criminal aliens
present in the United States.
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Sec. 14. Privacy Act. Agencies shall, to the extent consistent with applicable
law, ensure that their privacy policies exclude persons who are not United
States citizens or lawful permanent residents from the protections of the
Privacy Act regarding personally identifiable information.

Sec. 15. Reporting. Except as otherwise provided in this order, the Secretary
and the Attorney General shall each submit to the President a report on
the progress of the directives contained in this order within 90 days of
the date of this order and again within 180 days of the date of this order.

Sec. 16. Transparency. To promote the transparency and situational aware-
ness of criminal aliens in the United States, the Secretary and the Attorney
General are hereby directed to collect relevant data and provide quarterly
reports on the following:

(a) the immigration status of all aliens incarcerated under the supervision
of the Federal Bureau of Prisons;

(b) the immigration status of all aliens incarcerated as Federal pretrial
detainees under the supervision of the United States Marshals Service; and

(c) the immigration status of all convicted aliens incarcerated in State
prisons and local detention centers throughout the United States.

Sec. 17. Personnel Actions. The Office of Personnel Management shall take
appropriate and lawful action to facilitate hiring personnel to implement
this order.

Sec. 18. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
January 25, 2017.

[FR Doc. 2017-02102
Filed 1-27-17; 11:15 am]
Billing code 3295-F7-P
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REPORT TO THE
CITY COUNCIL
City of Salinas, California

DATE: February 21, 2017

FROM: Christopher A. Callihan, City Attorney

SUBJECT: A RESOLUTION OF THE CITY OF SALINAS REGARDING IMMIGRANT
PERSONS AND IMMIGRATION STATUS

RECOMMENDATION:

It is recommended that the City Council consider a Resolution affirming the City of Salinas’s position
that all persons be treated equally and with dignity and respect regardless of their national origin or
immigration status.

DISCUSSION:

At the January 10, 2017 City Council meeting, Council member Davis requested, with the support of
Council member Barrera, the preparation for the full City Council’s consideration of a Resolution
regarding the City’s position on the enforcement of federal immigration regulations. At the City
Council’s February 7, 2017 meeting, the City Council unanimously approved a Resolution supporting
comprehensive immigration reform and directed the Mayor to submit a letter to the City’s
Congressional delegation calling upon Congress to consider and to approve comprehensive
immigration reform. During the City Council’s consideration of that Resolution, Councilmember
Davis suggested that an additional Resolution be prepared and brought forward to the City Council
making clear the City’s position regarding immigrant persons and their immigration status.
Councilmember McShane supported this request. Councilmember Davis requested specific
information be included in the Resolution to make clear to the community the City’s position
regarding the City’s use of resources to support immigration enforcement.

The proposed Resolution has five (5) components, in addition to the findings made in support of the
Resolution:

1. City of Salinas officials and employees, including its law enforcement officers, shall not take
any direct action against an individual solely because of his/her immigration status.

2. The City of Salinas shall not use its resources, including personnel resources, technology,

facilities, equipment, or funds to enforce or to assist in the enforcement of federal immigration
regulations, which is the exclusive authority of the federal government.
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3. In accordance with state and federal laws the City of Salinas, including the Salinas Police
Department, will continue to cooperate with federal immigration agencies in matters involving
criminal activity and the protection of public safety.

4. Nothing in this Resolution shall be construed to prohibit City employees, including Salinas
Police Officers, from cooperating with federal immigration agencies when they are required to do so
by statute, federal regulation, court decision, or a legally binding agreement.

5. Nothing in this Resolution shall be construed or implemented to conflict with any obligation
imposed by federal law. City staff shall monitor any efforts by the federal government to withhold or
to withdraw federal funding as a result of the City’s policies and practices with regard to its
immigrant community and shall take all actions necessary to protect such funding.

While many state and local jurisdictions throughout the United States have adopted policies or
practices that limit their jurisdictions” federal civil immigration law enforcement efforts, the federal
government has not yet taken a formal position as to whether those state and local policies or
practices violate federal law. The local policies or practices are sometimes referred to as “sanctuary
policies”, while the jurisdictions themselves are sometimes referred to as “sanctuary cities.”

This Resolution essentially establishes a “sanctuary policy” for the City of Salinas and makes clear
that to the extent federal funding for the City would not be compromised, it is the policy of the City of
Salinas to not use City resources to assist in the enforcement of federal immigration regulations.
Operating pursuant to the Resolution, the City of Salinas will continue to cooperation with federal
immigration agencies in matters involving criminal activity and the protection of public safety, but
will not take any direct action against an individual because of his/her immigration status.

On January 25, 2017, President Trump signed an Executive Order titled “Enhancing Public Safety in
the Interior of the United States” taking the position that jurisdictions which declare themselves to be
“sanctuary” jurisdictions and which do not comply with and enforce federal immigration law will not
receive federal funding. (A copy of the Executive Order is attached to this Report for reference. Refer
to Section 9 for the provision regarding withholding of federal funding.) The order indicates that
sanctuary cities “that fail to comply with applicable Federal law do not receive Federal funds, except
as mandated by law.” More specifically, it mandates that “the Attorney General and the [Homeland
Security] Secretary, in their discretion and to the extent consistent with law, shall ensure that
jurisdictions that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary jurisdictions) are not
eligible to receive Federal grants, except as deemed necessary for law enforcement purposes by the
Attorney General or the Secretary. Section 1373 mandates that “a Federal, State, or local government
entity or official may not prohibit, or in any way restrict, any government entity or official from
sending to, or receiving from, the Immigration and Naturalization Service information regarding the
citizenship or immigration status, lawful or unlawful, of any individual.”

Any attempts by the federal government to withhold federal funding to “sanctuary” jurisdictions is,
in my opinion, unconstitutional. In 2012, the United States Supreme Court issued its opinion in

National Association of Independent Businesses v. Sebellius (2012) 132 S. Ct. 2566. There are two
2
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serious constitutional problems with conditioning federal grants to sanctuary cities on compliance
with Section 1373. First, longstanding United States Supreme Court decisions mandate that the
federal government may not impose conditions on grants to states and localities unless the conditions
are “unambiguously” stated in the text of the law “so that the States can knowingly decide whether or
not to accept those funds.” Few if any federal grants to sanctuary cities are explicitly conditioned on
compliance with Section 1373. Any such condition must be passed by Congress, and may only apply
to new grants, not ones that have already been appropriated. The executive cannot simply make up
new conditions on its own and impose them on state and local governments.

The Supreme Court has repeatedly ruled that the federal government may not “commander” state
and local officials by compelling them to enforce federal law. Such policies violate the Tenth
Amendment. Section 1373 attempts to circumvent this prohibition by forbidding higher-level state
and local officials from mandating that lower-level ones refuse to help in enforcing federal policy. But
the same principle that forbids direct commandeering also counts against Section 1373. As the late
conservative Justice Antonin Scalia explained in Printz v. United States (1997) 521 U.S. 898, the
purpose of the anti-commandeering doctrine is the “[p]reservation of the States as independent and
autonomous political entities.” That independence and autonomy is massively undermined if the
federal government can take away the states’ power to decide what state and local officials may do
while on the job. As Scalia put it in the same opinion, federal law violates the Tenth Amendment if it
“requires [state employees] to provide information that belongs to the State and is available to them
only in their official capacity.” The same is true if, as in the case of Section 1373, the federal
government tries to prevent states from controlling their employees’ use of information that “is
available to them only in their official capacity.”

The anti-coercion doctrine further holds that while Congress may impose conditions on receipt of
federal funds, it cannot coerce states into accepting those conditions. In the 1980s, Congress passed a
law withholding 5% of highway funds from any state that refused to adopt a minimum drinking age
of 21. The Supreme Court, in South Dakota v. Dole (1987) 479 U.S. 1027, upheld it. Because highway
funds are expended — in part — to ensure safe travel, the court reasoned that raising the drinking age
was “relevant to the federal interest in the project and the overall objectives thereof.” More
significantly, withholding 5% of federal funds wasn’t coercive because while it represented a loss of
$615 million dollars, it was only 0.19% of states’ total budgets.

By contrast, in National Federation of Independent Businesses v. Sebelius (2012) 567 U.S. , the

Supreme Court found that Congress violated the anti-coercion doctrine. Specifically, in the Affordable
Care Act, Congress withheld 100% of states’ Medicaid funding if they didn’t expand those programs.
A court plurality characterized this as a coercive “gun to the head” because it involved a loss of over
$233 billion dollars — more than 20% of states’ budgets.

Nonetheless, to mitigate any potential action by the federal government to reduce or to eliminate
federal funding to Salinas should it be considered a sanctuary city, paragraph number 5 of the
proposed Resolution makes it clear that there is no intent for the Resolution to be in conflict with
federal law or any obligation imposed pursuant to federal law. Further, paragraph number 5 vests in
City staff the obligation to monitor efforts by the federal government to withhold or to withdraw
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federal funding as a result of the proposed action and to take all actions necessary to protect such
funding.

ISSUE:

Shall the City Council approve a Resolution making clear the City will not take any direct action
against an individual solely based on his/her immigration status and will not use its resources to
assist in the enforcement of federal immigration regulations?

FISCAL IMPACT:

No impact to the City’s General Fund or Measure V or Measure G funds are anticipated with the
recommended action.

TIME CONSIDERATIONS:

There are no special time considerations associated with the recommended action.
ALTERNATIVES:

The City Council may choose to not to take action at this time.

CONCLUSION:

Many cities and towns across the United States have taken action to demonstrate their commitment to
equal, respectful, and dignified treatment of all people, regardless of their immigration status. If the
Salinas City Council approves the proposed Resolution it would similarly demonstrate its
commitment to its residents by unequivocally stating its support of all residents by assuring them that
no City resources would be used to administer federal immigration law, except in those situations
involving criminal activity and the protection of public safety. In approving the proposed Resolution,
the City Council would join public officials in more than ten major United States cities including San
Francisco, Oakland, Los Angeles, Santa Ana, New York, Chicago, Washington D.C.

Attachments:
Proposed Resolution
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CITY OF SEASIDE

Schedule of Expenditures of Federal Awards
For the Year Ended June 30, 2014

Federal Pass-Through
CFDA Grantor's Disbursements/
Federal Grantor/Pass-Through Grantor/ Program Title Number Number Expenditures
U.S. Department of Army
Pass-Through City of Monterey, CA:
Presidio of Monterey Base
Operations and Maintenance Contract 99.Unknown $ 862,924
Department of Homeland Security
Direct Programs:
Staffing and Adequate Fire and Emergency Response (SAFER) 97.083 110,184
Assistance to Firefighters Grant (AFG) 97.044 102,813
Total U.S. Department of Homeland Security 212,997
U.S. Department of Justice
Direct Programs:
Edward Byrne Memorial Justice Assistance Grant Program 16.738 13,941
Bulletproof Vest Partnership Program 16.607 4,404
Total U.S. Department of Justice 18,345
Executive Office of the President
Direct Programs:
High Intensity Drug Trafficking Areas Program 95.001 3,764
Department of Housing and Urban Development
Direct Programs:
Community Development Block Grants/Entitlement Grants 14.218 245,113
Total Expenditures of Federal Awards 3 1,343,143

See accompanying Notes to Schedule of Expenditures of Federal Awards.
5
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CITY OF SEASIDE

Schedule of Expenditures of Federal Awards
For the Year Ended June 30, 2015

Federal Pass-Through
CFDA Grantor's Disbursements/
Federal Grantor/Pass-Through Grantor/ Program Title Number Number Expenditures
U.S. Department of Army
Pass-Through City of Monterey, CA:
Presidio of Monterey Base
Operations and Maintenance Contract 99.Unknown 3 849,423
Department of Housing and Urban Development
Direct Programs: '
Community Development Block Grants/Entitlement Grants 14.218 579,542
U.S. Department of Justice
Direct Programs:
Edward Byrne Memorial Justice Assistance Grant Program 16.738 25,025
Bulletproof Vest Partnership Program 16.607 3,970
Total U.S. Department of Justice 28,995
Executive Office of the President
Direct Programs:
High Intensity Drug Trafficking Areas Program 95.001 5,351
Department of Homeland Secunty
Direct Programs:
Assistance to Firefighters Grant (AFG) 97.044 262,026
Total Expenditures of Federal Awards $ 1,725,337

See accompanying Notes to Schedule of Expenditures of Federal Awards.
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CITY OF SEASIDE

Schedule of Expenditures of Federal Awards
For the Year Ended June 30, 2016

Federal Pass-Through
CFDA Grantor's Disbursements/
Federal Grantor/Pass-Through Grantor/ Program Title Number Number Expenditures
U.S. Department of Army
Pass-Through City of Monterey, CA:
Presidio of Monterey Base
Operations and Maintenance Contract 99.Unknown $ 656,603
Department of Housing and Urban Development
Direct Programs:
Community Development Block Grants/Entitiement Grants 14.218 474,523
U.S. Department of Justice
Direct Programs:
Bulletproof Vest Partnership Program 16.607 5,844
Total U.S. Department of Justice 5,844
Executive Office of the President
Direct Programs:
High Intensity Drug Trafficking Areas Program 95.001 666
Department of Homeland Security
Direct Programs:
SAFER Grant 97.083 159,281
Assistance to Firefighters Grant (AFG) 97.044 53,941
213,222
Total Expenditures of Federal Awards $ 1,350,858

See accompanying Notes to Schedule of Expenditures of Federal Awards.
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MEMORANDUM City of Seaside
Police Department

Date: February 24, 2017
To:  Craig Malin. City Manager
From: Robert Jackson, Chief ,7J4 -7

Subject: Questions on Immigration

Mr. Malin,

This information is being provided as a follow up to our discussion on February 22, 2017,
regarding the Seaside Police Department and how our police department deals with immigration
activities in the City of Seaside.

You had two specific questions. The first was for a description on how we interact with citizens
with regards to immigration.

The primary function for our department is to create a safe and secure community for everyone.
We are not involved with deportation or the enforcement of immigration laws. We do not ask
anyone to provide their immigration status when we come in contact with them and are only
concerned with the resolution of the situation that caused our contact in the first place. The
immigration status of an individual is irrelevant to us with regards to carrying out our
department’s mission.

Our department’s mission statement captures our mission very well. “The mission of the Seaside
Police Department is to provide quality police services, in partnership with our community, to
enhance and maintain a safe environment.”

A review of our practices has found, during bookings of subjects at the jail, we have been asking
the arrestees for information on their place of birth. My research has not found any requirements
for us to do this. As such, we are taking steps to stop this practice.

The second was a request for an explanation of how we interact with federal law enforcement
officers with regards to immigration.

Our interaction with Immigration and Customs Enforcement (ICE) is very limited. We do not
take part in civil immigration sweeps. These are sweeps where they actively search for people
who do not have valid credentials or permission to be in this country and have not committed
any crimes other than being in this country without a valid approval. We may assist if there is a
serious criminal violation occurring but that would be on a very infrequent basis. Our role would
be the investigation and enforcement of state statutes and not immigration violations.

Packet Page 90



You may also hear mention of Title 8, Section 1373, of the United States Government Code.
This section prohibits the limitations of any government entity with regulating the flow of
information to and from the Immigration and Naturalization Service (INS) by its employees.
This government entity is now known as Immigration and Customs Enforcement (ICE). Thisis
a law that was put in place in 1996. The section reads:

8 U.S. Code 1373 — Communication between government agencies and the Immigration
and Naturalization Service

(a) In General-
Notwithstanding any other provision of Federal, State, or local law, a Federal, State, or
local government entity or official may not prohibit, or in any way restrict, any
government entity or official from sending to, or receiving from, the Immigration and
Naturalization Service information regarding the citizenship or immigration status, lawful
or unlawful, of any individual.
(b) Additional authority of government entities-
Notwithstanding any other provision of Federal, State, or local law, no person or agency
may prohibit, or in any way restrict, a Federal, State, or local government entity from
doing any of the following with respect to information regarding the immigration status,
lawful or unlawful, of any individual:
(1) Sending such information to, or requesting or receiving such information
from, the Immigration and Naturalization Service.
(2) Maintaining such information
(3) Exchanging such information with any other Federal, State, or local
government entity.
(¢) Obligation to respond to inquiries-
The Immigration and Naturalization Service shall respond to an inquiry by a Federal,
State, or local governmental agency, seeking to verify or ascertain the citizenship or
immigration status of any individual within the jurisdiction of the agency for any purpose
authorized by law, by providing the requested verification or status of information.
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Seaside Police Department

Policy Manual

Racial- or Bias-Based Profiling

402.1 PURPOSE AND SCOPE

This policy provides guidance to department members and establishes appropriate controls to
ensure that employees of the Seaside Police Department do not engage in racial- or bias-based
profiling or violate any related laws while serving the community.

402.1.1 DEFINITION
Definitions related to this policy include:

Racial- or bias-based profiling - An inappropriate reliance on factors such as race, ethnicity,
national origin, religion, sex, sexual orientation, economic status, age, cultural group, disability
or affiliation with any other similar identifiable group as a factor in deciding whether to take law
enforcement action or to provide service.

402.2 POLICY

The Seaside Police Department is committed to providing law enforcement services to the
community with due regard for the racial, cultural or other differences of those served. It is the
policy of this department to provide law enforcement services and to enforce the law equally, fairly
and without discrimination toward any individual or group.

Race, ethnicity or nationality, religion, sex, sexual orientation, economic status, age, cultural
group, disability or affiliation with any other similar identifiable group shall not be used as the basis
for providing differing levels of law enforcement service or the enforcement of the law.

402.3 RACIAL- OR BIAS-BASED PROFILING PROHIBITED

Racial- or bias-based profiling is strictly prohibited. However, nothing in this policy is intended
to prohibit an officer from considering factors such as race or ethnicity in combination with other
legitimate factors to establish reasonable suspicion or probable cause (e.g., suspect description
is limited to a specific race or group).

402.4 MEMBER RESPONSIBILITY

Every member of this department shall perform his/her duties in a fair and objective manner and
is responsible for promptly reporting any known instances of racial- or bias-based profiling to a
supervisor.

402.4.1 REASON FOR DETENTION
Officers detaining a person shall be prepared to articulate sufficient reasonable suspicion to justify
a detention, independent of the individual's membership in a protected class.

To the extent that written documentation would otherwise be completed (e.g., arrest report, Field
Interview (FI) card), the involved officer should include those facts giving rise to the officer's
reasonable suspicion or probable cause for the detention, as applicable.

Racial- or Bias-Based Profiling - 267
Adoption Date: 2016/03/18
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Seaside Police Department

Policy Manual

Racial- or Bias-Based Profiling

Nothing in this policy shall require any officer to document a contact that would not otherwise
require reporting.

402.4.2 REPORTING TRAFFIC STOPS
Each time an officer makes a traffic stop, the officer shall report any information required in the
Traffic Function and Responsibility Policy.

402.5 SUPERVISOR RESPONSIBILITY

Supervisors shall monitor those individuals under their command for any behavior that may conflict
with the purpose of this policy and shall handle any alleged or observed violation of this policy in
accordance with the Personnel Complaints Policy.

(a) Supervisors should discuss any issues with the involved officer and his/her supervisor in
a timely manner.

(b) Supervisors should periodically review MAV recordings, MDT data and any other available
resource used to document contact between officers and the public to ensure compliance
with the policy.

1.  Supervisors should document these periodic reviews.

2. Recordings that capture a potential instance of racial- or bias-based profiling should
be appropriately retained for administrative investigation purposes.

(c) Supervisors shall initiate investigations of any actual or alleged violations of this policy.

(d) Supervisors should ensure that no retaliatory action is taken against any member of this
department who discloses information concerning racial- or bias-based profiling.

402.6 ADMINISTRATION

Each year, the Field Operations Deputy Chief shall review the efforts of the Department to prevent
racial- or bias-based profiling and submit an overview, including public concerns and complaints,
to the Chief of Police.

This report should not contain any identifying information regarding any specific complaint, citizen
or officers. It should be reviewed by the Chief of Police to identify any changes in training or
operations that should be made to improve service.

Supervisors shall review the annual report and discuss the results with those they are assigned
to supervise.

402.7 TRAINING
Training on racial- or bias-based profiling and review of this policy should be conducted as directed
by the Training Section.

(a) All sworn members of this department will be scheduled to attend Peace Officer Standards
and Training (POST)-approved training on the subject of racial- or bias-based profiling.

Racial- or Bias-Based Profiling - 268
Adoption Date: 2016/03/18
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Seaside Police Department

Policy Manual

Racial- or Bias-Based Profiling

(b) Pending participation in such POST-approved training and at all times, all members of this
department are encouraged to familiarize themselves with and consider racial and cultural
differences among members of this community.

(c) Each sworn member of this department who received initial racial- or bias-based profiling
training will thereafter be required to complete an approved refresher course every five
years, or sooner if deemed necessary, in order to keep current with changing racial and
cultural trends (Penal Code § 13519.4(i)).

Racial- or Bias-Based Profiling - 269

Adoption Date: 2016/03/18
© 1995-2016 Lexipol, LLC

Packet Page 94



Seaside Police Department

428 Policy Manual

Immigration Violations

428.1 PURPOSE AND SCOPE
The purpose ofthis policy is to provide guidelines to members of the Seaside Police Department for
investigating and enforcing immigration laws.

428.2 DEPARTMENT POLICY
The U.S. Immigration and Customs Enforcement (ICE) has primary jurisdiction for enforcement
of the provisions of Title 8, United States Code dealing with illegal entry.

When assisting ICE at its specific request, or when suspected criminal violations are discovered
as a result of inquiry or investigation based on probable cause originating from activities other
than the isolated violations of 8 USC § 1304; 8 USC § 1324; 8 USC § 1325 and 8 USC § 1326,
this department may assist in the enforcement of federal immigration laws.

428.3 VICTIMS AND WITNESSES

To encourage crime reporting and cooperation in the investigation of criminal activity, all
individuals, regardless of their immigration status, must feel secure that contacting or being
addressed by members of law enforcement will not automatically lead to immigration inquiry and/
or deportation. While it may be necessary to determine the identity of a victim or witness, members
shall treat all individuals equally and without regard to race, color or national origin in any way that
would violate the United States or California Constitutions.

428.4 ENFORCEMENT

An officer may detain an individual when there are facts supporting a reasonable suspicion that the
individual entered into the United States in violation of a federal criminal law. Federal authorities
shall be notified as soon as possible and the detained individual shall be immediately released if
the federal authorities do not want the person held. An officer should not detain any individual, for
any length of time, for a civil violation of federal immigration laws or a related civil warrant.

428.4.1 CIVIL VS. CRIMINAL FEDERAL OFFENSES

An individual who enters into the United States illegally has committed a misdemeanor (8 USC
§ 1325(a)). Generally, an alien who initially made a legal entry into the United States but has
remained beyond what is a legal period of time has committed a federal civil offense.

Reasonable suspicion that a criminal immigration violation has occurred shall not be based on
race, color, national origin or any other generalization that would cast suspicion on or stigmatize
any person, except to the extent permitted by the United States or California Constitutions. Instead,
the totality of circumstances shall be used to determine reasonable suspicion, and shall include
factors weighing for and against reasonable suspicion.

Factors that may be considered in determining reasonable suspicion that a criminal immigration
violation has occurred may include, but are not limited to:

Immigration Violations - 319
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Seaside Police Department

Policy Manual

Immigration Violations

(@) Anadmission that the person entered the United States illegally.

(b) Reason to suspect that the person possesses immigration documentation that is forged,
altered or otherwise indicative that the person is not legally present in the United States.

(c)  While a lack of English proficiency may be considered, it should not be the sole factor in
establishing reasonable suspicion. When practicable, reasonable effort should be made to
accommodate persons with limited English proficiency.

(d)  Other factors based upon training and experience.

428.4.2 IMMIGRATION CHECKS
Immigration status may be determined through any of the following sources:

(@ A law enforcement officer who is authorized by the federal government under 8 USC §
1357 to verify or ascertain an alien's immigration status (sometimes referred to as a 287(q)
certified officer)

(b)  Immigration and Customs Enforcement (ICE)
(c) U.S. Customs and Border Protection (CBP)

An officer shall verify from a 287(g) certified officer, ICE or CBP whether a person’s presence in
the United States relates to a federal civil violation or a criminal violation.

If the officer has facts that establish probable cause to believe that a person already lawfully
detained has committed a criminal immigration offense. he/she may continue the detention and
may request ICE or CBP to respond to the location to take custody of the detained person.
In addition, the officer should notify a supervisor as soon as practicable. No individual who is
otherwise ready to be released should continue to be detained only because questions about the
individual’'s status are unresolved.

An officer is encouraged to forgo detentions made solely on the basis of a misdemeanor offense
when time limitations, availability of personnel, issues of officer safety, communication capabilities
or the potential to obstruct a separate investigation outweigh the need for the detention.

428.4.3 SUPERVISOR RESPONSIBILITIES
When notified that an officer has detained a person and established probable cause to believe
the person has committed a criminal immigration offense, the supervisor should:

(@ Confirm that the detained person’s immigration status was properly verified.

(b)  Ensure that the detained person is taken into custody when appropriate. Take any additional
steps necessary that may include, but are not limited to:

Transfer to federal authorities.
Lawful arrest for a criminal offense or warrant.

Notification of family members.

Lol A

Appropriate care and custody of the detained person's minor children.

Immigration Violations - 320
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Seaside Police Department

Policy Manual

Immigration Violations

428.5 ARREST NOTIFICATION TO IMMIGRATION AND CUSTOMS ENFORCEMENT
Except as described below, it is not necessary to notify ICE when booking arrestees at the county
jail. Immigration officials routinely interview suspected undocumented aliens who are booked into
the county jail. Notification should be handled according to jail operation procedures.

Whenever an officer has reason to believe that an individual arrested for any offense listed in
Health and Safety Code § 11369 may not be a citizen of the United States, and the individual is
not going to be booked into the county jail, the arresting officer shall notify ICE or other appropriate
agency of the United States.

Individuals arrested for other offenses who are not going to be booked into the county jail may be
reported to ICE or other appropriate agency of the United States.

When determining whether notification of immigration authorities is appropriate, the officer should,
in consultation with a supervisor, consider the totality of circumstances of each case, including,
but not limited to:

(a) Seriousness of the offense

(b) Community safety

(c) Potential burden on ICE or other federal agency
(d) Impact on the immigrant community

No individual who is otherwise ready to be released should continue to be detained solely for the
purpose of making notification to immigration authorities.

428.6 ICE REQUESTS FOR ASSISTANCE

Requests by ICE, or any other federal agency, for assistance from this department should be
directed to a supervisor. The Department may provide available support services, such as traffic
control or peacekeeping efforts, to ICE or other federal agencies.

428.7 INFORMATION SHARING

No member of this department will prohibit, or in any way restrict, any other member from doing
any of the following regarding the citizenship or immigration status, lawful or unlawful, of any
individual (8 USC § 1373):

(a) Sending information to, or requesting or receiving such information from ICE

(b) Maintaining such information in department records

(c) Exchanging such information with any other federal, state or local government entity
428.7.1 IMMIGRATION HOLDS

Individuals should not be held in custody solely for a civil immigration hold under 8 CFR 287.7
unless the individual (Government Code § 7282; Government Code § 7282.5):

(a) Has been convicted of offenses specified in Government Code § 7282.5.

Immigration Violations - 321
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Seaside Police Department

Policy Manual

Immigration Violations

(b) Has been charged with offenses specified in Government Code § 7282.5 after a court has
determined probable cause supports the charge.

(c) Is asexor arson registrant.

In no event should a person be held under this section for longer than 48 hours. Notification to the
federal authority should be made prior to the release.

428.8 U VISA AND T VISA NONIMMIGRANT STATUS

Under certain circumstances, federal law allows temporary immigration benefits, known as a
U visa, to victims and witnesses of certain qualifying crimes (8 USC § 1101(a)(15)(U)). A law
enforcement certification for a U visa may be completed by an officerin order for a U visa to be
issued.

Similar immigration protection, known as a T visa, is available for certain qualifying victims of
human trafficking (8 USC § 1101(a)(15)(T)). A law enforcement declaration for a T visa may be
completed by an officer in order for a T visa to be issued.

Any request for assistance in applying for U visa or T visa status should be forwarded in a timely
manner to the Investigations Division supervisor assigned to oversee the handling of any related
case. Thelnvestigations Division supervisor shall:

(a) Consult with the assigned investigator to determine the current status of any related case
and whether further documentation is warranted.

(b) Contact the appropriate prosecutor assigned to the case, if applicable, to ensure the
certification or declaration has not already been completed and whether a certification or
declaration is warranted.

(c) Address the request and complete the certification or declaration, if appropriate, in a timely
manner.

1. The instructions for completing certification and declaration forms can be found on
the U.S. Department of Homeland Security (DHS) website.

2. Form 1-918 Supplement B certification shall be completed if the victim qualifies under
Penal Code § 679.10.

(d) Ensure that any decision to complete, or not complete, a certification or declaration form is
documented in the case file and forwarded to the appropriate prosecutor. Include a copy of
any completed form in the case file.

(e) Inform the victim liaison of any requests and their status.

428.8.1 TIME FRAMES FOR COMPLETION

Officers and their supervisors who are assigned to investigate a case of human trafficking shall
complete the above process and the documents needed for a T visa application within 15 business
days of the first encounter with the victim, regardless of whether it is requested by the victim (Penal
Code § 236.5).

Officers and their supervisors shall complete the above process and the documents needed for a
U visa application pursuant to Penal Code § 679.10 within 90 days of a request from the victim or
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Seaside Police Department

Policy Manual

Immigration Violations

victim's family related to one of their assigned cases. If the victim is in removal proceedings, the
certification shall be processed within 14 days of the request.

428.9 TRAINING
The Training Manager shall ensure that all appropriate members receive immigration training.

Immigration Violations - 323
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FINAL MINUTES

CITY OF SEASIDE JOINT SPECIAL MEETING
CITY COUNCIL/ SUCCESSOR COUNCIL CHAMBER
AGENCY TO THE Thursday, March 2, 2017
REDEVELOPMENT AGENCY 5:00 PM

CALL TO ORDER
Mayor Rubio called the meeting to order at 5:00 PM.

CITY COUNCIL/SUCCESSOR AGENCY TO REDEVELOPMENT AGENCY OF THE
CITY OF SEASIDE

PRESENT: Alexander, Campbell, Jones, Pacheco, Rubio

ABSENT: None

PLEDGE OF ALLEGIANCE

PUBLIC COMMENT
Mayor Rubio invited comments from the public and had no requests to speak.

e Sam Raskin reintroduced himself to the Council and indicated he would like to meet to
discuss the possibility of consulting with the City on cannabis, immigration and real estate
possibilities.

CLOSED SESSION
The City Council adjourned to Closed Session at 5:08 PM. City Attorney Freeman indicated he does
not anticipate any announcements.

. CLOSED SESSION PURSUANT TO GOVERNMENT CODE 54957.6 - CONFERENCE
WITH LABOR NEGOTIATORS

. CONFERENCE WITH REAL PROPERTY NEGOTIATORS PURSUANT TO

GOVERNMENT CODE SECTION 54956.8:

. CLOSED SESSION CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION
PURSUANT TO GOVERNMENT CODE SECTION 54956.9

The City Council reconvened to Open Session at 5:31 PM and City Attorney Freeman indicated that
the City Council received and update on all three items and provided direction.

CONSENT AGENDA
Mayor Rubio invited comments and had no requests to speak.

On motion by Council Member Alexander, seconded by Council Member Pacheco and passed by
the following vote, the City Council approved the consent calendar as presented.
RESULT: Approved
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MOVER: Mayor Pro Tem Dennis Alexander

SECONDER: Council Member Dave Pacheco

AYES: Ralph Rubio, Dennis Alexander, Jason Campbell, Dave Pacheco, Kayla
Jones

NOES: None

ABSENT: None

A. APPROVE AND FILE SUCCESSOR AGENCY CHECKS

B.

Action: Accepted

APPROVAL OF MINUTES FROM FEBRUARY 16, 2017 MEETING
Action: Approved

STUDY SESSION

STUDY SESSION ON "SANCTUARY CITY" POLICY DECISIONS AND OPERATIONAL
PRACTICES

City Manager Malin indicated that staff was expecting and prepared for a larger audience, citing the
recent MPUSD meeting, and we were prepared for childcare and translation services. He was
surprised there was no one in the audience. He introduced the item by talking about what Sanctuary
City is, he talked to recent Federal law and policy changes, then spoke to how Seaside operates
currently.

Mr. Malin noted that a Sanctuary City is typically defined by restricting local government
employees for collecting info on immigration status or nation of origin but in actuality, there is no
single definition. He emphasized that it is very important to understand is that no matter if it is
locally defined, by practice, policy or ordinance local governments cannot stop Federal authorities
from enacting Federal laws. There is a misnomer that Sanctuary cities are more protective than they
actually are. That notion steams from the sanctuary movement from the Catholic church’s protection
of refugees. Mr. Malin then explained the two Executive Orders signed, one is improving border
protection and the other is enhancing public safety throughout the United States. Speaking to many
concerns regarding the loss of Federal Funding, Mr. Malin indicated that Seaside relies upon $1.4
million of Federal dollars per year. If the executive order is found consistent with the constitution
that would make eligible that $1.4 mil of funds could be retracted. He acknowledged that there are
differing opinions regarding the risk of Federal funds, and cited the recently filed litigation.

While other cities, jurisdictions head to court, Seaside is trying to promote public safety, consistent
with Federal law. The basis of law enforcement in a community is trust. The seaside police operates
consistent with federal law, and we maintain public safety and arrest individuals without regard to
immigration status or national origin. All individuals who are arrested are transferred to Monterey
County jail. The City of Seaside does not collect information about nation or origin, nor collect or
ask questions about immigration status.

Police Chief Jackson spoke about the roles of Seaside Police Department and reiterated that the

mission, roles and responsibilities of the SPD is to maintain a safe community. "Provide quality

police services in partnership with our community to enhance and maintain a safe environment."
SPD is not responsible for enforcing immigration policies. It's not our mission, nor our

Thursday, March 2, 2017Successor Agency to the Redevelopment Agency of the City of SeasideJoint Special Page 2

Meeting

Packet Page 101



responsibility. Community includes everyone in the community and is not exclusive. He reiterated
that successful and safe communities are dependent on trust and when crime happens, community
members should not hide from reporting crimes due to fear of immigration status. It’s
counterproductive to a safe community.

Chief Jackson further stated that staffing within the Police Department continues to be at critical
levels, therefore there are no extra funds, or capacity to do immigration work. Unless it is pertinent
to an investigation to preserve safety, the Police department does not ask about or record place of
origin or immigration status. He did note that Seaside has no control of the process after a person is
booked and turned over to Monterey County. Chief Jackson answered questions from the Council.

On question, Chief Jackson answered that Police interaction with ICE is limited or infrequent and
has been done on the basis for human trafficking and major drug trafficking crimes. The PD will use
any legal resource to keep the community safe. He did acknowledge that SPD operates in
compliance with Title 8, sec 1373 regarding communication with government agencies and that
SPD does not prohibit or restrict sending or receiving information between Federal official. Police
Chief cannot prohibit employees for talking with ICE, but we can and do limit our resources for
enforcement of federal laws.

Council Member Campbell questioned situations where the Police would interact with ICE to which
Chief Jackson indicated there may be situations where information in their database could help
solve a crime or allow retrieval of individuals before harm comes to them. Council Member
Campbell expressed concern regarding a recent joint enforcement in Santa Cruz for gang related
activity and questioned if that was a possibility to have them assist here. Chief Jackson indicated that
Homeland Security agents are also ICE agents, so they are not always just immigration enforcers.
For every situation, they would have to make a serious case to eradicate significant crime for us to
consider joint cooperation. The mission of the PD is to safety of our community. Council Member
Campbell then expressed concern about ICE tactics to identify themselves as “police” and asked
how that can be separated. Chief Jackson indicated that SPD is not always notified but typically
would be if there were operations taking place in Seaside.

Mayor Pro Tem Alexander questioned the action by the County Board of Supervisors regarding
Sanctuary County designation and what happens to Seaside residents if they are transported to
County jail. Chief Jackson explained that Seaside has no control after booking and he reiterated, if
you don't commit a crime you won't attract immigration officials.

Council Member Pacheco questioned what types of crimes would trigger being booked to which
Chief Jackson indicated that misdemeanor crimes do not trigger arrest but that that each incident is
evaluated for the level of arrest and there are certain law violations for which booking is required.
Council Member Pacheco then questioned if we have any police officers funded by federal dollars to
which there are none. Seaside has received a federal grant for an additional School Resource Officer
but it is unfilled because it is not a 100% grant fund, but only a 50% split and there is not enough
funding to make up the rest. SROs are critical to impacting youth violence in our community.

Council Member Jones expressed concern not about past or current PD operations but the future
questioning if ICE can come to SPD and require compliance. Chief Jackson indicated that we do not
have the resources for complying with those requests and is counterproductive to the mission. City
Manager Malin spoke to the fact the Federal Government cannot direct the activities of the local
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jurisdictions. The City Attorney confirmed.

City Manager Malin indicated that some Sanctuary Cities are defined by ordinances, resolutions or
operational practices. Our operational practices represent the best practice, to facilitate trust in the
community by focusing on safety instead of immigration, which are federal matters. If you read the
executive order closely, the Secretary has the sole discretion to designate which jurisdiction is or is
not a Sanctuary City and can authorize withholding Federal funds. He expressed concern that the
more we formalize or discuss it the higher the likelihood that the Secretary might focus their
attention on us. Seaside’s priority is to focus on community safety, not immigration.

Mayor Rubio expressed concern that the definition of a sanctuary city is in the control of an
individual with biases. While SF and LA County have many resources to put toward this issue, our
limited resources make us run the risk of being targeted and putting in jeopardy funds that we need
to carry out basic services. He believes we should protect our resources and the community. He
encouraged requesting the City Manager to bring back different options or approaches to discuss.

Mayor Rubio invited comments from the public.

e A resident thanked City Manager Malin for the eloquent framing of the issue and spoke to
“The Study for American Progress, Quantitative aAnalysis of Sanctuary Policies and Crime
And The Economy” where the data are clear that crime is lower in sanctuary counties than
non sanctuary and they are more economically viable.

e A resident spoke to the fact deportation has a huge economic cost, financially and
emotionally. He spoke to the four reasons Salinas voted no and said 5 things the City Could
do in 30 days — 1) educate and inform the public on rights and responsibilities 2) starta 10
point immigration policy right 3) protection of confidential information 4) designate safe
haven zones 5) maximize community partnerships.

e A resident voiced his opinion, and supported Seaside becoming a Sanctuary City. He
believes a lot of panic has arisen believing that their families will be torn apart, and does not
believe people should not live in fear of deportation.

e A resident urged the Council to unequivocally reject the executive order, declare autonomy
and declare Seaside Sanctuary City.

o A resident thanked the Council for this public discussion and in support of the policies or
procedures and questioned what can be done to help make the residents citizens.

e A resident and student spoke in support of Seaside PD and encouraged not separating
families.

e A resident encouraged affirmation of the City operations by formalizing the process to
assure families security that the City cares for them.

e A resident spoke to his tour in Iraq and the fact we are all the same. To cut the pursuit of
happiness short for some is not fair. Assistant pastor for a local church and is working for
the families and supports the idea of Sanctuary City status in seaside.

e A resident spoke to encouraging people to come and tell their story, told her story of coming
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when she was 14, and because of the amnesty of 1989 she was eligible to be documented.
She spoke to her family members who live in fear. She requested considering voting yes.

e A resident spoke to this being a beautiful movement for number of people came out to hear
the concerns and share the hope. She does not want to use tax payer money in Seaside to
comply with ICE.

e A resident spoke to hear experience of how she came to the community, and now that she
has graduated from Berkley, her desire to come back to give back to the community. She is
concerned with the policies at the federal government and is fearful for her friends and
family and the impacts to young people.

e A resident indicated that this is a very serious issue in his mind as he wants to welcome the
legal people into the City of Seaside, legal refugees but also the need to maintain a respect
for the Federal, State and City laws. We want it to be known as a city of the rule of law.

e A resident spoke to coming into the country illegally, and is here to speak on behalf of the
children. There is a tremendous fear that the children are experiencing as she did when she
was a kid. Please have mercy.

e A resident and business owner spoke to his clients continuously telling him how scared they
are because of ICE, that they are very afraid to cooperate with any authorities and that
numerous clients are providing documents, giving the authority over their children to others
in preparation of their deportation.

e A resident spoke to the valuable assets that immigrant workers are in our community.
Making America great is sending our kids to the best universities, that will make it great.
We cannot be a great county if we don't protect the human rights of the people.

e A resident and local pastor spoke to a situation a the church last week when a police officer
arrived at the church and children could not differentiate between an immigration officer or
a police officer and there was chaos.

o A resident requested support of becoming a Sanctuary City. We are here to work and make
Seaside a better city and we need someone to protect us. We fight for you. She
acknowledged Mayor Rubio's Hispanic ethnicity.

e A resident acknowledged the different ethnicities in the room and acknowledged the best
parts of the country is being a mix of the nationalities all of which are being targeted, not
just Mexicans. All of our ancestors came from somewhere. We need to support each other,
we are all here civilized.

e A resident and professor of Political Science spoke in support of declaring Seaside as a
sanctuary city, and reiterated the previous speaker that everyone was an immigrant at some
point and it is insulting to what is happening, the classification of all immigrants as
criminals. The flourishing economy is due to the labor of immigrants. The hospitality
industry relies on immigrants. Those in important positions to protect the people and the
economy need to protect the immigrants.

Thursday, March 2, 2017Successor Agency to the Redevelopment Agency of the City of SeasideJoint Special Page 5
— Meeting

Packet Page 104



e A resident indicated he is honored to have an Hispanic Mayor and is proud to see the City
that has this conversation. Seaside is the most diverse community and our mission is the
nourishment of that diversity. Every race has to be protected.

e A resident shared that the police are here to help us and shared a personal story where the
plice helped and encouraged no fear of local law enforcement but that the residents too have
to active. If you see something, say something. There is a movement called "Indivisible
Monterey Bay” where one can take your frustration into action If you work with them, they
will protect you.

e A resident spoke to his mother coming to the US and the reasons she made the sacrifice so
her kids had better opportunities. He is now a successful citizen, and he spoke against
families being broken up. The acknowledgment would be helpful because there is so much
fear and this would alleviate fear and be the voice to help and protect.

e A resident, representing ACLU Monterey Bay Chapter addressed concerns that the Federal
funds will be lost from Sanctuary Cities, speaking to two lawsuits filed claiming the
executive order is unconstitutional and unenforceable and spoke to the support that it will
prevail. She cited previous Supreme Court Decisions that taxing and spending power is
granted by congress, and congress has authorized federal funding. The President has no
power to withdraw or threaten to withdraw. Don't be deterred or impeded by making seaside
a Sanctuary City. If you do, and the EO prevails join Sand Francisco and Santa Clara and
resist.

e Aresident spoke in support of the City being a sanctuary city. Everyone should feel safe
where they live, families will be separated and she does not want that to happen.

e A resident indicated they all very worried about that federal funding, but imagine if all of us
have to leave, who would pay taxes? More importantly, children that are impacted, when
they grow up will be emotionally impacted.

e A resident indicated she views the community as diverse and safe yet she spoke to her
friends and family that are fearful to live and if you want the best for the community, please
support this item.

e A resident was concerned that Seaside was considering becoming a Non-sanctuary city. She
spoke to the impacts to kids that are separated from parents.

e A resident who is a kindergarten teacher and said she does not want her kids to fear that no
one will pick them up after school, they are there to learn.

e A resident spoke in support of her immigrant parents and believes she has many more
opportunities than she would have had. Everyone should have the chance to go wherever
they feel is the best for their life

Due to the increase of the number of members of the public that were not present for the initial
presentation and discussion, Mayor Rubio requested Police Chief Jackson restate his main
points of his presentation.
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Chief Jackson reiterated the SPD mission, to maintain a safe community. He clarified that the
SPD is not responsible for enforcing immigration laws and that to create a safe environment we
must establish trust in our community. If you are victim, the SPD can help. They don't have the
staffing or resources to enforce immigration issues. SPD officers are not authorized to enforce
Federal laws. He reiterated that any work that is done with immigration is for the safety of the
community and not for immigration related issues. Mayor Rubio continued accepting public
comments.

e A resident spoke to the significant Oaxacan community, and that Latinos are not
homogeneous and this community is lovely, they are stand up community members that
work hard, support their families and have strong sense of community

e A resident thinks it is important to know that the citizens will be protected by the
community. She understand this will not guarantee that this will protect them fully, but it
does alleviate fear.

e A resident spoke to research on immigration reform, in NY city, where they were targeting a
Latino community. Unite ourselves, by informing ourselves. Information and facts are
critical.

e A resident stated the media and political climate is tense and you have a huge population of
Mexicans, and politics are common conversation because there are direct impacts. Lives
depend on keeping families together. This is our city, please represent us.

e A resident spoke to the love she has for our community, She spoke in support of the City
and the PD and asked to please continue providing the help you have been providing to us,
in return promises to continue to work hard as community members.

e A community member spoke supporting this cause and believes we deserve an opportunity
to be here as we are honorable, hardworking people.

e A resident indicated that her kids need the security and to know that they try to keep the
community safe.

e A resident spoke to her nephew who went to the hospital due to a cancerous tumor forcing
them to go out otherwise they would not due to fear of the political situation. We ask that
you please help us.

e A resident spoke in support to make the city of Seaside a Sanctuary. She spoke to her
personal contributions to the community through volunteerism and the City should celebrate
their diversity, embrace immigrants and enforce constitutional rights on which this nation
was built.

e A resident, we are here not demanding, but asking for support, understanding that we all
have to do our part.

e A resident spoke thanking the Council for giving her a certificate of achievement and she
spoke to her personal family members that are fearful. She asked directly to become a
sanctuary.
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e A resident and business owner expressed concern spoke to his personal witnessing the
change in behavior of his consumers. Respectfully, He prays that God gives you the wisdom
to make the right choice.

e A resident and student, representing Mancha community, spoke in support of becoming a
sanctuary city. Please act to protect our citizens and represent the voice of the citizens. The
most important politics happen at the local level.

o A resident spoke representing her at-risk friends, who she wants to protect and speak in
support of. She told their stories and that they have lived, worked, and paid taxes for more
than half of their lives. They work to make themselves better every day.

e A resident spoke to his immigrated parents, and how he is a voting citizen how because of
them. We need our immigrants, for the vitality of our economy and our community.

e A resident spoke to why Seaside should be a sanctuary city; Hispanics dedicate their lives
as hard working individuals working hospitality and service jobs, and all we are all in fear of
where is the immigration authorities located today, they will cancel their work instead of
going in fear.

e A resident who teaches English as a Second Language spoke to her positive experiences of
teaching for years at night from all different circumstances. Seaside is the GEM of the
peninsula. She thanked the Council for being brave enough to do this.

e A resident said thank you for taking the time to be here. Our families are full of fear and our
children are afraid to a be separated from their parents. This country has given us many
opportunities. I believe that all of us can continue working hard and respecting laws of the
country. Please support our community just the same as we have supported you.

e A resident thanked the Council for the opportunity to express themselves. Proud to be of
Hispanic descendants, who made the sacrifice their origin of place for a better quality of life.
She speaks for those she loves and anyone who is in fear.

e A resident spoke to the community and the similar purpose, vision, loyalty. She is a child of
an immigrant mother who hoped to give her kids a better life. She spoke to her daughters
that are fearful that families can be separated by immigration and it is heartbreaking. She is
her to ask the Council to think what our community would look like if having a sanctuary in
seaside would provide to the families of this community

e A resident spoke to all of the Hispanics supporting each other. We came to the country to
better ourselves not to be part of gangs. That is why we are asking for our support so the
safety comes back to our community.

o A resident said no human being is illegal, and the personal stories of these brave people,
they demonstrate that more than he can. Sanctuary Cities as a policy, result in a higher
average per capita income, lower crime rate that every community member should support.
He spoke to the hallways being packed, people are down the steps, and one thing that strikes
him is, one more thing immigrants are bringing to the society around us is an invigoration of
our democracy. This is amazing to see the community response with this issue. This is what
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democracy looks like. He is proud to be here in this group.

e A resident is concerned about all of the immigration police creating fear and insanity and
dramatization. He is doing everything he can to be a better citizen and to contribute to the
community. He is involved in community programs and spoke to the challenges to try to fit
in with different culture and languages. He spoke to the rental market in Seaside, and the
owners should see all know that not all Hispanics are criminals. He commits himself to be a
better citizen.

e A resident spoke with concern about his family, it is not his responsibility to take care of
them, and he is choosing to take the responsibility to take care of them as much as he can.
Please help.

e A resident spoke to the effects of Sanctuary Cities on the economy that research indicates
that they are safer, stronger economies. Non sanctuary cities makes it harder to investigate
crimes, because undocumented individuals are in fear of cooperation for fear of deportation.
Please understand that policies will improve or deter the growth of our inclusive community.

e Aresident is afraid for his community and friends for being deported. He's parents took a
risk for a brighter future. He is very grateful for this choice, he has many more
opportunities.

e A resident and local Professor spoke to comments from her kids asking her where she and
her husband are from prompted by federal discussions of building a wall. She spoke to
teaching her kids that the immigrant workers need to be respected.

e A resident spoke to always feeling very safe in this community and the PD has always been
there when she needed them, and has enjoyed beautiful experiences, more here than any
other city he has lived in.

e A resident spoke to being hard working parents, with children who try their best. He teaches
them, by being an example of someone who has not gone to jail. If they don't allow the
parents to be here then the children will suffer. We come with great sacrifice, for more
opportunity. Please consider all these people, all these petitions and support the declaration
of Sanctuary.

e A resident shared her opinion about becoming a Sanctuary City, we need the support of the
immigrants and kids need to feel secure, that they’re protected, and insulated from hate.

Mayor Rubio thanked the public for there comments and passion acknowledging it is an important
issue. He assured the community that their safety is the City’s priority.

Council Member Pacheco questioned how long the litigation process might take for the injunction
lawsuits to which City Attorney Freeman responded it is difficult to say, but unlikely that it will
heard this year before the Supreme Court. On further questioning Mr. Malin reassured the Council
that while federal law enforcement can pursue federal immigration policy anywhere in America, the
SPD, while complying with Federal law, they do not pursue immigration related offenses. We are
operationally a Sanctuary City now. We are a sanctuary for inclusive values and respect for law. If
the City Council wanted to adopt a resolution to that effect, staff would be happy to write it. The
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City Council discussed the pending litigation, the impact to our community for the loss of federal
dollars and the constitutionality of the executive order.

Council Member Jones thanked the passion and the vulnerability for sharing their stories with us.
She understands that we cannot stop the federal law enforcement, but what we can do, is make it
clear that no public dollars will be spent enforcing immigration issues. Our residents need to know
that they are safe and we will not be complicit with letting their rights be infringed upon. Ms. Jones
read a statement enforcing her position.

Council Member Campbell agreed with Council Member Jones that this is a priority and also said he
does not want to hurt the safety and security of our community for the threat of losing federal
dollars. He expressed concern with the term 'sanctuary' as some argue that we give sanctuary to
criminals, which we do not as well as the fact we cannot protect residents from the Federal
government. He reiterated that what we can do, is direct our staff and officers to not cooperate with
immigration enforcement as long as they are not violating the law and supported the idea of a
"liberty city" designation, as an example. He closed by saying it is imperative that we find a way that
undocumented immigrants feel comfortable reporting crimes, seeking medical attention.

Council Member Alexander spoke to the trust necessary between the Police Department and
residents.

Mayor Rubio responded to public comments made and spoke to his own experience with community
fear growing up. He spoke to the fear that is being instilled in our culture currently that is
unnecessary and that the funds that are at stake are our hard earned tax dollars, given back that
support vital services for our community. He agreed that we should craft a resolution that will affirm
the operations that we have here in Seaside, that we are not involved in the business of immigration
enforcement or deportation. That our goal is to support our residents, not to spite the president.

Meeting adjourned at 10:19 PM.

7. ADJOURNMENT
On motion, the meeting was adjourned at 10:19 PM.

Respectfully submitted,

Lesley Milton-Rerig, City Clerk Ralph Rubio, Mayor/Chair
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RESOLUTION NO. 2013-31

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SEASIDE
EXPRESSING ITS SUPPORT TO THE PRESIDENT OF THE UNITED STATES,
THE SENATE AND THE HOUSE OF REPRESENTATIVES,

FOR COMPREHENSIVE IMMIGRATION REFORM AND
URGE ACTION TO ADOPT COMPREHENSIVE LEGISLATION

WHEREAS, Immigration is a federal responsibility and a comprehensive approach to solve our
broken immigration system would strengthen our nation’s economy and liberate aspiring citizens
to make an even greater contribution to our communities; and

WHEREAS, Becoming a citizen in the United States means taking a solemn oath to uphold our
nation’s Constitution, and

WHEREAS, We believe in the human dignity of all residents, regardless of immigration status,
and recognize the importance of immigrants’ many contributions to the social and economic
fabric of the County of Monterey; and

WHEREAS, Keeping families together not only is the right thing to do, but is also good for the
economy because families provide a base of support that increases worker productivity and spurs
entrepreneurship; and

WHEREAS, Comprehensive immigration reform must include a realistic pathway to citizenship
for all hardworking, taxpaying, aspiring citizens who live in the U.S. if they meet reasonable
requirements; and

WHEREAS, Comprehensive immigration reform must provide a mechanism for aspiring
citizens who have grown up in this country to become U.S. citizens and be able to fully
contribute to our joint future; and

WHEREAS, Comprehensive immigration reform must provide a meaningful opportunity for
immigrant students to pursue a college education; and

WHEREAS, Comprehensive immigration reform must update the legal immigration system so
that the future flow of immigrant workers more realistically matches our nation’s labor needs and
1s structured to protect the wages and working conditions of U.S. and immigrant workers; and

WHEREAS, Any new worker visa program must provide for strict compliance with U.S. labor
standards and wage and hour standards; portability of visas so that workers can change jobs; and
the ability for workers to petition for permanent residency; and

WHEREAS, Comprehensive immigration reform must reduce the unreasonable wait times and
arbitrary rules that keep families separated from their loved ones; and

WHEREAS, Internal and border law enforcement should focus on preventing criminals, drug
cartels and other bad actors from entering the U.S. or engaging in criminal activities; and
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Resolution No. 2013-31
Page Two

NOW, THEREFORE BE IT RESOLVED: That the City Council of the City of Seaside
hereby urges the 113th Congress to enact comprehensive immigration reform as outlined in this
resolution that addresses full legalization with a path to citizenship and appropriate future
immigration for families and workers.

BE IT FURTHER RESOLVED, That a copy of this resolution shall be delivered to the United
States President, Speaker of the House of Representatives, and Senate Majority Leader; and to
the California Governor, Speaker of the Assembly, and President Pro Tempore of the Senate.

PASSED AND ADOPTED by the City Council of the City of Seaside at a regular meeting duly
held on the 18™ day of April 2013, by the following vote:

AYES: COUNCIL MEMBERS: Rubio, Oglesby, Alexander, Edwards, Pacheco
NOES: COUNCIL MEMBERS: None
ABSENT: COUNCIL MEMBERS: None

ABSTAIN: COUNCIL MEMBERS: None

Ralph Rubio, Mayor
ATTEST.:

Dimitra M. Hubbard, City Clerk
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